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Rezumat:

Chiar daca leasingul este o forma de finantare a carei
utilizate este destul de raspandita, ea trebuie exercitatd
intr-un cadrul legislativ precis. Astfel, vom prezenta
natura operatiei de leasing §i cadrul de exercitare a
acesteia. In al doilea rand, vom trata obligatiile ndscute

din  tranzactia  tripartita  dintre  intreprinderea
utilizatoare, furnizor si societatea de leasing, obligatii
care, prin respectarea lor, determina validarea

acordului de finantare. Mai exact, relatia dintre locator
si utilizator va fi analizatd ca o relatie de agent;
existenta unor comportamente deviante din partea
utilizatorului va da nastere unor costuri de agent. In al
treilea rand, vom aborda diferite mecanisme care permit
rezolvarea conflictelor de agent.

Cuvinte cheie: leasing, locator, utilizator, teoria de
agent

1. Cadrul juridic de exercitare a
operatiunilor de leasing

Foarte putine tari au o legislatie
specificd in domeniul leasingului, desi din ce
in ce mai multe tari sunt pe cale sa legifereze
leasingul si progresul in acest domeniu se
accelereaza. Acolo unde astfel de legi au fost
puse in aplicare, acestea au fost modelate dupa
Unidroit Convention on International Financial
Leasing'. Desi Conventia este orientatd citre
tranzactii internationale, ea este un model
folositor pentru reglementdrile interne din
fiecare tara care are nevoie de legislatie
specifica de leasing.

In Romania, primele contracte de
leasing s-au derulat inainte ca o lege speciala
destinatd reglementarii acestei operatiuni sa
existe. Ca wurmare, modul de tratare a
leasingului era mai apropiat de o inchiriere.
Prima reglementare privind leasingul a aparut
in Romania prin Ordonanta Guvernului (OG)
nr. 51 din 28 august 1997 privind operatiunile
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Abstract:

Even if leasing is a form of financing whose use is
quite widely spread, it must be exercised in a
precise legislative framework. Thus, we will present
the nature of the leasing operation and the
framework for exercising it. Secondly, we will treat
the obligations derived from the tripartite
transaction between the lessee enterprise, the
supplier and the leasing company, as obligations
that, through their observing, determine the
validation of the financing agreement. More
precisely, the relation between the lessor and lessee
will be analyzed as an agent relationship; the
existence of deviating behaviours of the lessee will
bring forth agent costs. Thirdly, we will approach
different mechanisms that allow the solving of the
agent conflicts.
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1. The legal framework for exercising
the leasing operations

Very few countries have a specific
legislation in the field of leasing, although
increasingly more states are about to
regulate leasing and progress in this field is
accelerating. Where such laws have been
put into application, they were modeled
after Unidroit Convention on International
Financial  Leasing'.  Although the
Convention 1s oriented towards
international transactions, it is a useful
model for the internal regulations of each

country which need specific leasing
legislation.
In Romania, the first leasing

contracts were run before a special law
destined to regulate this operation existed.
Therefore, the manner of treating leasing
was closer to a rental.

The first regulation regarding leasing
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de leasing si societdtile de leasing, aceasta
fiind republicata in ianuarie 2002. Definitia
cuprinsd In noua reglementare este: leasingul
este acea operatiune ,prin care o parte,
denumita locator/finantator, transmite pentru o
perioada determinatd dreptul de folosinta
asupra unui bun al cdrui proprietar este
celeilalte parti, denumitd utilizator, la
solicitarea acesteia, contra unei plati periodice,
denumitd ratd de leasing, iar la sfarsitul
perioadei de leasing, locatorul/finantatorul se
obligd sda respecte dreptul de optiune al
utilizatorului de a cumpara bunul, de a prelungi
contractul de leasing ori de a inceta raporturile
contractuale” [8, art.l alin.1]. Aceasta tripla
optiune aflatd la dispozitia utilizatorului
diferentiazd contractul de leasing de alte
contracte si 11 confera individualitate. De
exemplu, contractul de locatiune nu comporta
nici o promisiune de vanzare, locatarul
trebuind sa restituie bunul in starea in care a
fost predat. Contractul de locatiune — véanzare
prevede obligatia locatarului de a achizitiona
bunul preluat in locatie, fiindu-i transmisa
proprietatea  asupra  bunului  obiect al
contractului odatd cu plata ultimei rate.
Contractul de vanzare cu pastrarea proprietatii
pand la plata pretului subordoneaza transferul
proprietatii  platii  complete a pretului.
Contractul de vanzare pe credit transfera
cumpardtorului proprietatea asupra bunului
imediat. De asemenea, locatorul, in functie de
contract, are obligatii diferite; astfel, in cazul
contractului de locatiune el il garanteaza pe
locatar atat pentru folosinta linistitd, cat si
pentru cea utilad a bunului, pe cand, in cazul
contractului de leasing, legea instituie in
sarcina finantatorului doar obligatia de garantie
pentru folosinta linistitd a bunului.

Din punct de vedere economic,
operatiunea de leasing se analizeazd ca o
operatiune de finantare a investitiilor,
asemandtoare unei operatiuni de achizitionare a
bunurilor cu finantare prin Imprumut bancar.
De asemenea, leasingul este caracterizat printr-
o dedublare a proprietatii in proprietate juridica
si proprietate economica [6].

Pornind de la definitia juridica,
operatiunea de leasing se prezintd ca o

emerged in Romania by means of
Government Ordinance (GO) no. 51 of
August 28", 1997, regarding the leasing
operations and leasing companies; it was
republished in January 2002. The
definition comprised in the new regulation
is: leasing is that operations ,,by means of
which one party, called lessor/financer,
transmits for a determined period the right
of use over an assets whose owner it is, to
the other party, called lessee/user, at its
request, against a periodical payment,
called rental payment, and at the end of the
leasing  period, the lessor/financer
undertakes to observe the option right of
the user to purchase the asset, to extend the
leasing contract or to cease contractual
relations” [8, art.l1 alin.1]. This triple
option available to the user differentiates
the leasing contract from other contracts
and gives it individuality. For example,
the real-estate rental contract brings forth
no promise to sell, the tenant being
obligated to return the asset in the
condition in which it was turned over. The
rental — sale contract establishes the
tenant’s obligation to purchase the asset
taken in rental, ownership over the asset
that makes the object of the contract being
transmitted at the time of the payment of
the last installment. The sale contract with
the maintaining of ownership until the
payment of the price subordinated the
transfer of ownership to the full payment
of the price. The sale on credit contract
immediately transfers to the buyer the
ownership of the asset. Also, the lessor,
depending on the contract, has different
obligations; thus, in case of the real-estate
rental contract, it guarantees the tenant
both for the peaceful enjoyment, and for
the useful enjoyment of the asset, while, in
the case of the leasing contract, the law
establishes as the financer’s burden only
the obligation to guarantee for the peaceful
enjoyment of the asset. From the economic
point of view, the leasing operation is
analyzed as an investment-financing
operation, similar to an asset-purchasing
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operatiune  contractuald  complexd, prin
participarea a trei subiecti, si anume locatorul/
finantatorul, utilizatorul si furnizorul. Aceasta
operatiune da nastere unor  obligatii
interdependente. Vom expune derularea acestei
operatiuni.

2. Derularea operatiunilor de leasing si
obligatiile partilor contractante

Operatiunea de leasing este o
operatiune tripartitd intre utilizator, furnizor si
locator/finantator, acesta din wurma fiind
proprietarul  juridic al bunului. Aceasta
operatiune da nastere la doud contracte
bilaterale distincte: unul incheiat intre furnizor
si locator si altul intre locator si utilizator.

In cadrul operatiunilor de leasing,
utilizatorul, care decide sa achizitioneze noi
bunuri, se adreseaza unui furnizor care produce
ori comercializeazd bunurile ce {1 sunt
necesare. Societatea utilizatoare defineste tipul
de bunuri, caracteristicile tehnice si negociaza
serviciile post — vanzare si pretul. Practic,
viitorul utilizator actioneaza ca si cand ar urma
sa cumpere bunul, desi societatea de leasing il
va achizitiona si astfel va deveni proprietara [3,
p.57]. Utilizatorul va cauta apoi o societate de
leasing dispusa a finanta bunurile alese si fata
de care se angajeazd sa preia in leasing bunul
ales initial. Intre utilizator si societatea de
leasing se negociaza termenii contractului de
leasing: durata, rate de leasing, termene de
plati si valoarea reziduali*. Bunul este apoi
achizitionat de la furnizor de catre societatea
de leasing si pus la dispozitia utilizatorului
conform conditiilor definite prin contract.

Leasingul se analizeaza ca o operatiune
de finantare a carei particularitate rezida in
dedublarea proprietatii: proprietatea juridica
este detinutd de locator si cea economicd de
utilizator, ceea ce justificd diferenta dintre
obligatiile ce revin partilor.

Furnizorul are obligatia de a preda
bunul direct utilizatorului, conform
specificatiilor cerute de acesta si sd transfere
dreptul de proprietate locatorului in schimbul
platii pretului bunului. Réspunderea pentru
intarziere in livrare, cat si pentru orice defect
care ar putea tulbura utila folosire a bunului

operation with financing through a bank
loan. Also, leasing is characterized by a
splitting of ownership into legal ownership
and economic ownership [6].

Starting from the legal definition,
the leasing operation presents itself as a
complex contractual operation, through the
participation of three subjects, namely the
lessor/ financer, the user/lessee, and the
supplier. This operation brings forth
interdependent  obligations. We  will
explain the running of this operation.

2. Running leasing operations and the
obligations of contracting parties

The leasing operation is a tripartite
operation between the user/lessee, supplier,
and lessor/financer, the latter being the
legal owner of the asset. This operation
brings forth two distinct bilateral contracts:
one concluded between the supplier and
the lessor and one between the lessor and
the lessee.

Within the leasing operations, the
user, which decides to acquire new assets,
addresses a supplier that produces or trades
the assets necessary to it. The wuser
company defines the type of assets, the
technical characteristics and negotiates the
post-sale conditions and the price.
Practically, the future user acts as if it were
going to purchase the asset, even though
the leasing company will acquire it and,
thus, will become its owner [3, p.57].
Then, the user will search for a leasing
company willing to finance the assets
selected and with respect to which it
commits to take in leasing the asset
originally selected. Between the lessee and
the leasing company are negotiated the
terms of the leasing contract: term, rental
payments, payment deadlines and the
residual value’. The asset is later
purchased from the supplier by the leasing
company and made available to the lessee
according to the conditions defined
through the contract.

Leasing is analyzed as a financing
operation whose particularity resides in the
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cade in sarcina furnizorului §i opereaza direct
fatd de utilizator. In mod similar, obligatia de a
asigura conformitatea bunului livrat, garantia
pentru viciile ascunse, ca si obligatia de a
asigura utilizatorului o posesie linistitd
opereaza tot in seama furnizorului.

Locatorul are obligatii esentialmente
financiare, atat fata de utilizator, cat si fata de
furnizor. Astfel, in raport cu furnizorul, are
doar obligatia de plata a pretului. Pe durata
contractului de leasing, in raport cu
utilizatorul, locatorul are obligatia de a conferi
acestuia drepturile derivand din contractul de
vanzare — cumparare, cu exceptia dreptului de
dispozitie si de a asigura, printr-o societate de
asigurare, bunurile oferite in leasing. Totodata,
are obligatia sd respecte dreptul de optiune al
utilizatorului, care constd in posibilitatea de a
opta pentru prelungirea contractului sau pentru
achizitionarea ori restituirea bunului. Dacad
utilizatorul decide sd achizitioneze bunul,
locatorul este obligat sa transfere dreptul de
proprietate la expirarea contractului la un pret
determinat in avans, incd de la semnarea
contractului. De asemenea, el se obliga sa
garanteze utilizatorul de folosinta linistita a
bunului, ceea ce nu exclude posibilitatea de a
inspecta periodic starea si modul de exploatare
a bunului care face obiectul contractului de
leasing.

Utilizatorul se obligd sd efectueze
platile cu titlu de rata de leasing in cuantumul
valoric stabilit si la termenele prevazute in
contract, sa suporte cheltuielile cu intretinerea
si alte cheltuieli care decurg din contractul de
leasing si sa exploateze bunul in conformitate
cu instructiunile elaborate de citre furnizor’.
Deoarece utilizatorul este responsabil cu
intretinerea bunului, el este obligat sa plateasca
ratele de leasing chiar si atunci cand bunul este
scos din functionare, oricare ar fi cauza. De
asemenea, toate piesele incorporate in bun,
care le inlocuiesc pe cele originale, devin
proprietatea locatorului fard ca acesta sa fie
obligat la plata vreunei despagubiri catre
utilizator.

Dincolo de aspectele pur financiare
legate de costul modalitatii de finantare,
particularitatea contractului poate justifica

splitting of ownership: the legal ownership
is held by the lessor and the economic one
by the lessee, which justified the difference
between the obligations due to the
parties.

The supplier has the obligation to
turn over the asset directly to the user,
according to the specifications requested
by it, and to transfer the ownership right to
the lessor, in exchange to the payment of
the price of the asset. The liability for
delays in delivery, as well as for any defect
that may disturb the useful use of the asset
is the burden of the supplier and operates
directly towards the user. In a similar
manner, the obligation to ensure the
conformity of the asset delivered, the
guarantee for hidden flaws, as well as the
obligation to ensure the user a peaceful
enjoyment also operate on account of the
supplier.

The lessor has essentially financial
obligations, both towards the lessee, and
the supplier. Thus, in relation to the
supplier, it has merely the obligation to
pay the price. Throughout the term of the
leasing contract, in relation to the user, the
lessor has the obligation to confer upon it
the rights deriving from the sale-purchase
contract, except for the right of disposition,
and to insure, by means of an insurance
company, the assets offered in leasing. At
the same time, it has the obligation to
observe the lessee’s right of option, which
consists of the possibility to choose to
extend the contract or to purchase or return
the asset. If the lessee decides to purchase
the asset, the lessor must transfer the
ownership right upon the contract expiry,
for a price determined in advance, even at
the time of signing the contract. Also, it
undertakes to guarantee the user the
peaceful enjoyment of the asset, which
does not exclude the possibility to
periodically inspect the condition and
manner of exploiting the asset that makes
the object of the leasing contract.

The lessee undertakes to make
payments as rental payments in the amount
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utilizarea leasingului de catre intreprindere: el
amana in timp achizitia proprietatii juridice a
bunului si o face, de fapt, optionald. Astfel,
intreprinderea se prevaleaza de posibilitatea de
a inceta exploatarea bunului la termen, fara a
suporta costurile legate de revanzarea lui pe
piata secundari. In aceste conditii, locatorul va
trebui sd se protejeze Tmpotriva eventualitatii
ca utilizatorul sd nu-si exercite optiunea de
cumpadrare la sfarsitul contractului si sa asigure
revanzarea bunului pe piata secundara. Ca
atare, bunul trebuie sa-si conserve o valoare
venala suficientd, care sa-i permita locatorului
recuperarea integrala a sumei finantate.

Restituirea bunului este o solutie
neconvenabild pentru societatea de leasing,
avand in vedere ca aceasta are un rol strict
financiar. Ca atare, trebuie sa existe factori
care sd incite la exercitarea optiunii de
cumpadrare. Aceasta justifica, de fapt, fixarea
unei valori reziduale' a bunului la sfarsitul
contractului la o valoare inferioard valorii de
piata.

In cadrul relatiilor specifice dintre
utilizator si locator, exercitarea optiunii de
cumpdrare este cea mai bund solutie pentru
locator, aspect pe care il vom dezvolta in
continuare.

3. Relatia utilizator — locator: o relatie de
agent

Dupa cum am vazut mai inainte, viitorul
utilizator actioneazd 1n relatiile sale cu
furnizorul ca si cand ar urma sda cumpere
bunul, desi societatea de leasing il va
achizitiona si astfel va deveni proprietara.
Actiunea viitorului utilizator, n aceasta faza, a
fost explicatd de wunii specialisti, pe baza
mandatului acordat de societatea de leasing.
Dupa [6], relatiile dintre utilizator si locator, la
incheierea contractului de leasing, nu
corespund unei relatii de mandat (de agent).
Relatia de mandat (de agent) este o
imputernicire prin care mandantul
(finantatorul) 1incredinteazd unui mandatar
(utilizator) gestiunea propriilor sale interese.
Ori, asa cum arata [6, p. 90], “utilizatorul nu
actioneazd in numele si in folosul altei
persoane, deoarece el si-a definit propriile

set and on the deadlines set in the contract,
to bear the expenses with maintenance and
other expenses deriving from the leasing
contract and to exploit the asset according
to the instructions elaborated by the
supplier’. Since the user is responsible for
maintaining the asset, it must pay the rental
payments even when the asset is
decommissioned, whatever the cause.
Also, all parts incorporated in the asset,
which replace the original ones, become
the lessor’s property without it being
obligated to the payment of compensations
to the user.

Beyond the purely financial aspects
related to the cost of the manner of
financing, the contract particularity may
justify the use of leasing by the enterprise:
it postpones in time the acquiring of the
legal ownership of the asset and it makes
it, in fact, optional. Thus, the enterprise
prevails itself of the possibility to cease the
exploitation of the asset at the term,
without bearing the costs related to its
resale on the secondary market. Under
these conditions, the lessor will have to
protect itself against the possibility that the
user does not exercise its purchasing
option at the end of the contract and to
ensure the resale of the asset on the
secondary market. Therefore, the asset
must preserve a sufficient venal value,
which to allow the lessor the full recovery
of the amount financed.

The return of the asset is a non-
convenient solution for the leasing
company, considering that it has a strictly
financial role. Therefore, there must be
factors that incite to the exercising of the
purchasing option. This justifies, in fact,
the setting of a residual value® of the asset
at the end of the contract at a value lower
than the market value.

Within  the specific relations
between the lessee and the lessor, the
exercising of the purchasing power is the
best solution for the lessor, aspect that we
will develop hereinafter.
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nevoi si propriile conditii optimale de
achizitionare a bunului. [...] In realitate,
mandantul (finantatorul) este cel care accepta
sd 1a asupra sa actele juridice prealabil
incheiate de catre mandatar (utilizator) si nu
mandatarul (utilizatorul) este cel ce accepta
drepturile date prin contract”. Explicatia este
adevarata cel putin pentru situatia utilizatorului
care alege bunul si apoi cautd un finantator,
ceea ce exclude ideea de mandat.

Cu toate acestea, In masura in care cele doua
parti intrd intr-o relatie pe termen lung, care
implicd o cooperare intre cele doua parti si
respectarea angajamentelor mutuale, pot
interveni costuri de agent. O lecturd atentd a
articolului lui [5] ne arata ca, din perspectiva
lor, ceea ce conteazd sunt costurile de agent
mai degraba decat relatia de mandat (de agent),
careia autorii 11 substituie implicit notiunea
generala a relatiei de cooperare. Aceastd
extensie a notiunii de relatie de agent la toate
formele de cooperare largeste campul
aplicatiilor teoretice.

Bazandu-ne pe definitia juridicd a operatiunii,
vom prefera totusi o abordare economicd a
operatiunii $i vom recalifica relatiile dintre
utilizator si locator prin prisma relatiilor de
agent. Ele ar putea fi descrise in felul urmator:
locatorul, proprietarul juridic al unui bun care
raspunde cerintelor specificate de catre
utilizator, confera folosinta economica a
bunului utilizatorului, care se angajeaza sa-i
plateasca ratele de leasing §i sa-i restituie
activul la finele perioadei de leasing in cazul
in care nu-si exercitd optiunea de cumparare.
In aceastd relatic de agent, fiecare participant
isi asuma obligatiile ce-1 revin prin contract,
cautand sd-si satisfacd propriile motivatii si
interese, intre participanti aparand, inevitabil,
conflicte.

Pentru locator, de exemplu, apare un risc
postcontractual’. Intr-adevir, el isi indeplineste
obligatia prevazutd in contract de a finanta
achizitia bunului de la un furnizor, isi asigura
dreptul de a prelua bunul in cazul neplatii
ratelor de leasing, dar, cu toate acestea, exista o
incertitudine legatd de valoarea ex-post a
bunului la sfarsitul contractului, avand 1in
vedere cd utilizatorul este cel ce se obliga sa

3. The Lessee-Lessor relationship: an
agent relationship

As seen before, the future user acts
in its relations with the supplier as if it
were going to purchase the asset, although
the leasing company will acquire it, thus
becoming the owner. The action of the
future lessee, in this stage, was explained
by certain specialists on the basis of the
mandate given by the leasing company.
According to [6], the relations between
lessee and lessor, at the conclusion of the
leasing contract, do not correspond to a
mandate (agent) relationship.
The mandate (agent) relationship is an
empowerment through which the principal
(financer) entrusts to an agent (user) the
management of its own interests. Or, as
indicated by [6, p. 90], “the user does not
act in the name and on behalf of another
person, because it has defined its own need
and its own optimal conditions for
purchasing the asset. [...] In reality, the
principal (financer) is the one accepting to
take upon itself the legal deeds previously
concluded by the agent (user) and not the
agent (user) is the one accepting the rights
given through the contract”. The
explanation is true, at least for the situation
of the user who selects the asset and then
looks for a financer, which excludes the
idea of mandate.

Still, to the extent to which the two
parties enter in a long-term relationship,
which implies cooperation between the
two parties and the observance of the
mutual commitments, agent costs may
occur. A careful lecture of the article by
[5] indicates that, from their perspective,
what counts are the agent-related costs,
rather than the agent relationship, to which
the authors implicitly substitute the
general notion of the cooperation
relationship. This extension of the concept
of agent relationship to all forms of
cooperation enlarges the field of
theoretical applications.

Basing ourselves on the legal definition of
the operation, we will, however, prefer an

Annals of the ,,Constantin Brancusi” University of Targu Jiu, Economy Series, Issue 4/2010

238



Analele Universitatii “Constantin Brancusi” din Targu Jiu, Seria Economie, Nr. 4/2010

intretind bunul.

Daca la sfarsitul perioadei contractuale
utilizatorul nu-si  exercitd optiunea de
cumpdrare si valoarea venala a bunului este
inferioarda  valorii reziduale definitd la
incheierea contractului, ca urmare a unei slabe
intretineri sau utilizari abuzive a bunului,
locatorul va suporta un cost, cost pe care il
putem califica ca si cost de agent. Acest cost
de agent este justificat de separarea proprietatii
juridice de cea economicd si are la origine
riscul moral. Anticiparea acestui risc
determina costuri de agent ex-ante si ex-post
[1].

Ex-ante, locatorul poate recurge la aplicarea
unor mecanisme susceptibile in a reduce sau
chiar elimina aceste costuri. Inci de la
redactarea contractului, locatorul poate insera o
clauza prin care sd se prevadd plata unor
despagubiri in cazul unei uzuri anormale (ex-
post problema se transpune asupra evaludrii
acestei uzuri anormale). Un alt mijloc de
eliminare a costurilor de agent ar fi, in viziunea
lui [2], existenta unor contracte de service care
se ataseaza contractelor de leasing ce au ca
obiect active a cdror valoare venala este
puternic influentatd de intretinerea in mod
regulat a bunului sau pentru care locatorul
poate asigura o iIntretinere la un cost mai mic
decat cel pe care l-ar suporta utilizatorul. Acest
lucru presupune ca locatorul sd fie specializat
in finantarea acestor bunuri.

O altd modalitate de a para
comportamentul abuziv al utilizatorului se
bazeaza pe monitorizarea acestuia, lucru ce
permite discriminarea utilizatorilor in functie
de intensitatea folosirii bunului [2]. Aceasta
monitorizare determina o mai bund evaluare a
folosirii abuzive si, In consecintd, o mai buna
recuperare a cheltuielilor ocazionate de
deprecierea anormald a bunului. Acest lucru
presupune ca, dupa incheierea contractului de
leasing, locatorul sda suporte costuri de
supraveghere ocazionate de verificarea
periodica a starii si modului de functionare a
bunului.

Costurile de agent continud sa existe dacd, in
ciuda acestor mecanisme, valoarea de
revanzare a bunului nu permite locatorului sa-

economic approach to the operation and
we will re-qualify the relationships
between the lessee and the lessor through
the agent relationships. They could be
described as follows: the lessor, the legal
owner of an asset that answers the
requirements specified by the user, confers
the economic use of the asset to the lessee,
which undertakes to pay the rental
payments and to return the asset at the end
of the leasing period, in case it does not
exercise its purchasing option.

In this agent relationship, each participant
undertakes the obligations due to it from
the contract, attempting to satisfy its own
motivations and interests, among the
participants inevitably occurring conflicts.

For the lessor, for example, a post-
contractual risk occurs’. Indeed, it fulfills
the obligation established in the contract to
finance the purchase of the asset from the
supplier, it ensures the right to take over
the asset in case of non-payment of the
rental payments, but, still, there is an
uncertainty connected to the ex-post value
of the asset at the end of the contract,
considering that the lessee is the one
undertaking to maintain the asset.

If at the end of the contractual period
the lessee does not exercise its purchasing
option and the venal value of the asset is
lower than the residual value defined at the
conclusion of the contract, as a
consequence of weak maintenance or
abusive use of the asset, the lessor will
incur a cost, cost that we can qualify as
agent cost. This agent cost is justified by
the separation of the legal property from
the economic one and it has at origin the
depredication. The anticipation of this risk
determines ex-ante and ex-post agent
costs [1].

Ex-ante, the lessor may resort to the
application of mechanisms susceptible of
reducing or even eliminating these costs.
Even from the drafting of the contract, the
lessor may insert a clause through which
to establish the payment of compensations
in case of abnormal depreciation (ex-post,
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si recupereze in intregime capitalul angajat. El
va actiona atunci ex-ante, majorand rata
debitoare ceruta, in cazul in care costurile de
agent anticipate sunt mari sau in cazul in care
mecanismele aplicate sunt incapabile sa
determine reducerea acestor costuri. [4] au
observat ca rentabilitdtile anormale inregistrate
la anuntarea unei operatiuni de leasing sunt
negative in cazul in care activele finantate pot
face obiectul unei folosiri intensive din partea
utilizatorului (este cazul, de exemplu, al
avioanelor), deoarece acest risc va fi anticipat
de catre locator si va fi reportat asupra
utilizatorului prin intermediul ratei debitoare
cerute.
Remarcam, asadar, ca aceste costuri de agent
dispar in cazul in care utilizatorul exercitd
optiunea de cumpdrare. Astfel, locatorul
trebuie sad incite utilizatorul sa-si exercite
aceastd optiune, fixand o valoare de revanzare
relativ scazuta si atractiva: valoarea reziduala a
bunului prevazuta la incheierea contractului
trebuie sa fie, In consecinta, inferioard valorii
venale asteptate a bunului la sfarsitul
contractului. In acest caz, problema de agent
tinde sa dispara. Cu toate acestea, daca
folosirea intensivd diminueazd puternic
valoarea venala finala a bunului, utilizatorul nu
va fi interesat sd-si exercite optiunea: el poate
sd procure de pe piata secundara un bun de o
mai buna calitate.
De asemenea, fixarea valorii optiunii de
cumpadrare la un nivel scdzut nu constituie un
mijloc sigur de a diminua costurile de agent,
deoarece locatorul nu-1 poate obliga pe
utilizator sd-si exercite optiunea de cumparare.
[7] au preconizat finantarea prin leasing a
activelor a caror valoare venala este mai putin
sensibila la o folosire intensiva pe care ar putea
si o intreprindi utilizatorul’. De asemenea,
conform autorilor, cu cat diferenta dintre
durata contractului de leasing si durata de viata
a bunului este mai mare’, cu atat problemele de
hazard moral® vor fi mai importante. Un mijloc
de a reduce aceste probleme ar fi prevederea

.....

inca de la semnarea lui.

4. Concluzii

the problem is transposed on the
evaluation of this abnormal depreciation).
Another means to eliminate the agent costs
would be, in the vision of [2], the
existence of service contracts attached to
the leasing contracts having as object
assets whose venal value is strongly
influenced by the regular maintenance of
the asset or for which the lessor can
provide maintenance at a cost lower than
the one the lessee would incur. This
presupposes that the lessor is specialized
in financing such assets.

Another modality to fight against the

user’s abusive behaviour is based on its
monitoring, action which allows users’
discrimination depending on the intensity
of using the asset [2]. This monitoring
determines a better evaluation of the
abusive use and, as a consequence, a better
recovery of the expenses incurred due to
the asset’s abnormal depreciation. This
presupposes that, after concluding the
leasing contract, the lessor incurs
monitoring costs due to the periodical
checking of the asset’s condition and
manner of functioning.
The agent costs continue to exist if, in spite
of these mechanisms, the asset’s resale
value does not allow the lessor to fully
recover the capital committed.

Then, it will act ex-ante, increasing the
requested rental payment, in case the
anticipated agent costs are higher, or in
case the mechanisms applied are incapable
of determining the reduction of these costs.
[4] noticed that the abnormal profitability
recorded when announcing a leasing
operation are negative in case the assets
financed can make the object of intensive
use from the lessee (for instance, it is the
case of airplanes), because this risk will be
anticipated by the lessor and will be
reported on the lessee by means of the
rental payment.

Therefore, we notice that these agent costs
disappear in case the lessee exercises its
purchase option. Thus, the lessor must
incite the lessee to exercise this option,
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Analiza operatiunii de leasing a permis
punerea in evidenta a particularitatilor acestei
forme de finantare si, totodatd, a naturii
relatiilor existente intre locator si utilizator.
Leasingul poseda particularitatea de separare a
proprietatii juridice de proprietatea economica.
Aceasta separare determind obligatii diferite
pentru contractanti si totodata, da nastere unor
costuri de agent pentru locator. Doar existenta
mecanismului optiunii de cumpdrare nu poate
elimina aceste costuri. In cazul in care aceste
costuri se dovedesc a fi mari, locatorul va
actiona prin anticiparea lor si, implicit,
majorarea ratei debitoare.
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setting a relatively low and attractive resale
value: the residual value of the asset,
established at the conclusion of the
contract must, therefore, be lower than the
expected venal value of the asset at the end
of the contract. In this case, the agent
problem tends to disappear. Still, if the
intensive use strongly diminishes the final
venal value of the asset, the user will not
be interested in exercising its option: it can
acquire a better quality asset on the
secondary market.

At the same time, setting of the value of
the purchase option at a low price does not
constitute a safe means to diminish the
agent costs, because the lessor cannot
force the lessee to exercise its purchase
option.

[7] foresaw the financing in leasing of
assets whose vena; value is less sensitive
to an intensive use that the user may
perform®. Also, according to the authors,
the higher the difference between the
duration of the leasing contract and the
asset’s life term”, the more important will
be the moral hazard®’ issues. A means to
reduce these problems would be to
establish possibilities for extending the
contract term, even from its signing.

4. Conclusions

The analysis of the leasing operation
allowed the outlining of the particularities
of this form of financing and, at the same
time, of the nature of the relations existing
between the lessor and the lessee. Leasing
has the particularity of separation of the
legal ownership from the economic
ownership. This separation brings forth
different obligations for the contracting
parties and, at the same time, gives rise to
agent costs born on the lessor. Only the
existence of the purchase option
mechanism cannot eliminate these costs.
In case these costs prove to be high, the
lessor will act by anticipating them, and,
implicitly, by increasing the amount of the
rental payment.
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