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Abstract: Stabilirea competentelor in cadrul
Uniunii Europene reprezintda o problema deosebit de
complexa, avand in vedere atat caracterul eterogen al
Uniunii, cdt §i modalitafile de repartizare a
competentelor intre Uniunea Europeana g§i statele
membre.

Prin modificarile intervenite prin Tratatul de
la Lisabona sunt introduse reglementari noi in Tratatul
de functionare a Uniunii Europene (TFUE), se stabilesc
foarte clar domeniile de competenta exclusiva a
Uniunii, domeniile de competentd partajata si domeniile
de coordonare sau de sprijinire a actiunii statelor
membre. Dispozitiile tratatului  depdsesc neajunsul
reglementarilor anterioare, care nu prezentau foarte
clar domeniile de competenta comunitard, stabilind
doar caracteristicile generale ale actiunii comunitare in
raport de actiunea statelor membre in unele domenii.

Delimitarea competentelor Uniunii are la baza
principiul atribuirii. Exercitarea competentelor Uniunii
are la  baza  principiile  subsidiaritatii = §i
proportionalitati.

In temeiul principiului atribuirii, Uniunea
actioneaza in limitele competentelor ce i-au fost
atribuite de catre statele membre in vederea atingerii
obiectivelor stabilite. Orice alta competentd neatribuitd
Uniunii apartine statelor membre.

In temeiul principiului  subsidiaritdtii, in
domeniile ce nu tin de competenta sa exclusivd,
Uniunea intervine numai §i in mdsura In care
obiectivele actiunii preconizate nu pot fi atinse in mod
satisfacator de cdtre statele membre nici la nivel
central, nici la nivel regional si local, dar pot fi,
datorita dimensiunilor si efectelor preconizate, mai bine
atinse la nivelul Uniunii.

Cuvinte cheie: principiului subsidiaritatii,

principiul atribuirii, state ~ memebre, competenta
exclusiva, tratat

1. Aspecte generale

Stabilirea competentelor in cadrul

LEGAL FRAMEWORK OF THE
EXERCISE OF THE POWERS IN THE
EUROPEAN UNION

Prof. PhD. Nicoleta DIACONU
Police Academy "Alexandru loan Cuza”

Abstract: Setting powers in the European
Union is a particularly complex problem, given
the heterogeneity of both the Union and how the
sharing of the powers between the EU and its
Member States.

By the changes brought forth by the
Treaty of Lisbon new provisions were introduced
in the European Union Treaty (TFEU), clear
areas of exclusive competence of EU are
established, also areas of shared competence and
areas of coordination and support actions of the
Member States. The anterior shortcomings of the
previous legislation are being surpassed by the
Treaty provisions, as the previous texts did not
clearly show the areas of Community competence,
establishing only general characteristics of
community action against Member States in some
areas.

The limits of Union competences are
based on the allocation principle. The exercise of

community competences is based on the
principles of subsidiarity and proportionality.
Under the principle of conferral, the

Union shall act within the powers assigned to it
by the Member States to achieve the targets set.
The competences not conferred upon the Union
remain with the Member States.

Under the principle of subsidiarity, in
areas that do not fall within its exclusive
competence the Union shall act only and in so far
as the objectives of the proposed action can not
be sufficiently achieved by the Member States
either at a central or at a regional and local
level, but can, due to the scale and the effects, be
better achieved at the Union level.

Key words: principle of subsidiarity,
principle of conferral, member states, exclusive
competence, treaty,

1. General aspects

Setting powers in the European
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Uniunii Europene reprezintd o problema
deosebit de complexa, avand in vedere atat
caracterul eterogen al Uniunii, cat si
modalititile de repartizare a competentelor
intre Uniunea Europeand si statele membre.
Aceste competente nu sunt reglementate de
tratate Tn mod general, ci In functie de obiectul
de activitate al Uniunii. Din aceastd cauza
jurisprudenta a trebuit sda intervind in
numeroase cazuri i sd rezolve neintelegerile
aparute, statuand totodatd si o practicad prin

care se pot gasi solutii altor situatii
asemanatoare.
In vederea stabilirii competentelor

Uniunii Europene si a statelor membre trebuie
sd se porneasca de la elementele de baza ale
constructiei comunitare.

Un prim element care trebuie avut in
vedere este faptul ca Uniunea Europeana
exercitd competente care ii sunt conferite de
citre tratatele constitutive'.

In al doilea rand, trebuie si se tind
seama de faptul ca statele membre ale Uniunii
continud sa-si pastreze o serie de domenii in
care au competente exclusive. Aceasta situatie
duce la necesitatea delimitarii domeniilor de
competentd ale acestor entitati, determinarea
raporturilor dintre ele si stabilirea modalitatilor
de solutionare a diferendelor care pot apdrea ca
urmare a activitatilor desfasurate de catre
organele acestora.

Principiile care guverneaza
repartizarea competentelor 1iIntre Uniunea
Europeand si statele membre au fost initial
reglementate in art.3b din Tratatul de la
Maastricht (devenit ulterior art.5 TCE, prin
modificdrile intervenite prin Tratatul de la
Amsterdam). In prezent, prin modificarile
intervenite prin Tratatul de la Lisabona, aceste
principii sunt prezentate in art.5 din Tratatul
privind Uniunea Europeand — TUE (ex.art.5
TCE).

Conform acestor dispozitii, delimitarea
competentelor Uniunii este guvernatd de
principiul  atribuirii.  Exercitarea  acestor
competente este reglementatd de principiile
subsidiaritatii si proportionalitatii.

In temeiul principiului  atribuirii,

Union is a particularly complex problem,
given the heterogeneity of both the Union
and how the sharing of the powers
between the EU and its Member States.
These powers are not covered by treaties
in general, but thez depend on the activity
of the Union. For this reason the
jurisprudence had to intervene in many
cases and to resolve disagreements,
finding also a practice that can provide
solutions to other similar situations.

To determine the powers of the
European Union and of the Member States
we must start at the basics of community
building.

A prime factor to be considered is
that the EU exercises powers conferred
upon it by the constituent treaties.

Secondly, it must be taken into
account that EU member states still retain
a number of areas in which they have
exclusive jurisdiction. This leads to the
need for demarcation of the areas of
competence for each of these entities,
determining the relationships between
them and establishing procedures for
resolving disputes that may arise from the
activities of their bodies.

The principles governing the
division of powers between the EU and
the Member States were originally

covered in art. 3b of the Maastricht Treaty
(later Article 5 TEC, through the changes
contained in the Treaty of Amsterdam).
Currently, according to the changes in the
Treaty of Lisbon, these principles are set
out in Article 5 of the Treaty on the
European Union - TEU (ex.art.5 TEC).
Under  those  provisions, a
limitation of the Union competences is
governed by the principle of allocated
competences. Exercise of these powers is
governed by the principles of subsidiarity
and proportionality. Under the principle
of allocated competences, the Union shall
act only within the powers conferred upon
it by the Member States in the Treaties
and in order to attain the objectives set by
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Uniunea actioneazd numai in limitele
competentelor care i-au fost atribuite de statele
membre prin tratate pentru realizarea

obiectivelor stabilite prin aceste tratate. Orice
competentd care nu este atribuitd Uniunii prin
tratate apartine statelor membre.

In temeiul principiului subsidiaritatii,
in domeniile care nu sunt de competenta sa
exclusiva, Uniunea intervine numai daca si in
masura in care obiectivele actiunii preconizate
nu pot fi realizate in mod satisfacator de statele
membre nici la nivel central, nici la nivel
regional si local, dar datoritd dimensiunilor si
efectelor actiunii preconizate, pot fi realizate
mai bine la nivelul Uniunii.

In temeiul principiului
proportionalitatii, actiunea Uniunii, In continut
si formd, nu depaseste ceea ce este necesar
pentru realizarea obiectivelor tratatelor.

Institutiile Uniunii aplicd principiul
subsidiaritatii In conformitate cu Protocolul
privind aplicarea principiilor subsidiaritatii si
proportionalitatii.  Parlamentele  nationale
asigura respectarea principiului subsidiaritatii,
in conformitate cu procedura prevazutd in
respectivul protocol.

Din analiza dispozitiilor taratului se
desprind trei principii care guverneaza
competentele comunitare:

- principiul specializarii,

- principiul subsidiaritatii;

- principiul proportionalitatii.

1.1. Coexistenta  competentelor
comunitare cu cele ale statelor membre

Situatia specifica a Uniunii europene
determina existenta unor diferente comparative
cu situatia din cadrul statelor federale in ceea
ce priveste repartizarea competentelor. Astfel,
dacd in cazul unor state federale (ex.
Germania) constitutia prevede modul de
repartizare a competentelor, in cadrul tratatelor
comunitare nu exista dispozitii exprese, motiv
pentru care a revenit Curtii de Justitie sarcina
de a statua unele principii in acest sens.

Regula de bazd este ca statele nu isi
pierd competentele proprii prin atribuirea unor

the treaties. Competences not conferred
upon the Union in the Treaties remain to
the Member States.

Under the principle of subsidiarity,
in areas not within its exclusive
competence the Union shall act only if
and in so far as the objectives of the
proposed action can not be sufficiently
achieved by Member States either at a
central or at a regional and local level,
but, due to their scale and their effects,
can be better achieved at the Union level.

Under the principle of
proportionality, the Union's action, its
content and form, does not exceed what is
necessary in order to achieve the
objectives of the Treaties.

The institutions of the Union apply
the principle of subsidiarity in accordance
with the Protocol on the principles of
subsidiarity and proportionality. National
Parliaments ensure the compliance with
the principle of subsidiarity, in
accordance with the procedure under the
Protocol.

The analysis of the treaty
provisions governing the powers of the
E.U is all about three principles:

- The principle of specialization;

- The principle of subsidiarity;

- The principle of proportionality.

1.1. Coexistence of Community
competences with those of the Member
States

The specific situation of the
European Union determines the existence
of comparable differences with those
found in the federal states in terms of
powers. Thus, if for some federal states
(eg Germany) the constitution provides
the distribution of powers, within the EU
treaties, there are no express
provisions, which is why the task went to
the European Court of Justice to decide
certain principles in this regard.

The basic rule is that they do not
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competente comunitare, dar apar unele
modificari in exercitarea acestora. Este vorba
de o situatie in care pot exista competente
concurente. De  asemenea, existd o
complementaritate a competentelor, sau asa-
numitul “federalism cooperativ’”. Astfel, in
cazul atribuirii unor competente Uniunii,
statele nu mai dispun de o competenta proprie,
autonoma 1n acel domeniu, chiar in cazul in
care Uniunea nu si-a exercitat inca in mod
efectiv propria competenta. Statele sunt deci
obligate sda respecte aceste reglementari
generale §i sd actioneze In conformitate cu
prevederile lor.

In situatia in care Uniunea isi exercita
atributii conferite prin tratate si emit acte
normative, statele nu mai au altd posibilitate
decat sa actioneze in cadrul prescris de acestea
si daca eventual trebuie sd adopte alte acte
normative de aplicare, acestea nu pot fi decat
in concordanti cu cele comunitare.”

In cadrul acestei repartiziri de
competente exista si domenii in care statele isi
pastreazd o competentd proprie, cum ar fi de
exemplu adoptarea de reglementari privind
apararea ordinii publice, a moralei si securitatii
publice, cooperarea 1n protectia mediului

inconjurdator, precum si  in  domeniul
dezvoltarii.
In alte cazuri, Uniunea are o

competentd exclusiva. Statele si-au pierdut
competenta proprie $i nu mai pot actiona decat
in baza unei abilitdri speciale din partea
Uniunii. Este cazul domeniilor de interes
colectiv, comunitar (exemplu: realizarea pietei
interne unice). Aceastd competentd exclusiva
se considera a fi exercitatd si in domeniul
relatiilor Uniunii Europene cu terte state, sau
in domeniul conservarii resurselor marine.

1.2. Principiul specializarii

Principiul specializarii competentelor
Uniunii Europene se bazeaza pe dispozitiile
tratatelor constitutive ale acestora, care au
conferit fiecareia un anumit obiect de activitate
si, in consecintd, competente specifice,
corespunzatoare realizarii scopului prevazut de

lose their competences through the
allocation of Community  original
competences, but there are some changes
in their exercise. It is a situation where
there may appear a concurrent
jurisdiction. Also, there is a
complementarity of competences, or a so-
called "cooperative federalism." Thus, in
case of powers transferred to the EU, the
states no longer have the exercise of
power thusly transferred, independently in
that area, even if the Union has not yet
effectively exercised its jurisdiction. They
are so bound to comply with such general
rules and act in accordance with their
terms.

When the Union exercises its
powers conferred by treaties and issues
laws, states have no choice but to act
within the prescribed norms and whether
they should need to adopt any other
regulations for the application of such
provisions, they can only be consistent
with the Community legislation.

In this division of powers there are
areas in which the states retain their own
jurisdiction such as, for example, the
adoption of legislation on maintaining
public order, morality and public security,
cooperation in environmental protection
and development.

In other cases, the Union has
exclusive competence. The states have
lost their own jurisdiction and can not act,
except by special empowerment from the
Union. This is the case in areas of
community or collective interest (e.g. the
common internal market). This exclusive
jurisdiction is deemed to be exercised also
as far as the EU relations with third
countries, or the preservation of marine
resources are concerned.

1.2. The specialization principle
The EU powers specialization

principle is based on provisions of their
constituent treaties, which gave to each a
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tratate. Daca 1n cazul CECO si CEEA tratatele
au stabilit domenii de activitate foarte
specializate, sectoriale, in cazul CEE s-a avut
in vedere o diversificare a domeniilor de
activitate si o extindere a competentelor.
Acestea au fost Tn continuare extinse prin
Actul Unic European, iar adoptarea Tratatului
de la Maastricht “a constituit un moment
deosebit de important in largirea sferei de
activitate a acestei comunitdti nu numai prin
inlaturarea calificativului “economic”, cat mai
ales prin instituirea Uniunii Economice si

Monetare, care are ca nucleu  Uniunea
Europeana.
Dispozitiile art.5 par.2TUE(ex.art.5

TCE)*, statueazi ca principiu general ci ,,in
temeiul  principiului  atribuirii,  Uniunea
actioneaza numai in limitele competentelor
care i-au fost atribuite de statele membre prin
tratate pentru realizarea obiectivelor stabilite
prin aceste tratate. Orice competentd care nu
este atribuita Uniunii prin tratate apartine
statelor membre”.

Consecinta  acestor  reglementari
consta, pe de o parte, in faptul ca statele pot sa
ceara anularea acelor acte comunitare care au
fost adoptate prin depdsirea de catre state a
competentelor atribuite Uniunii de catre
tratate, iar pe de altd parte, in faptul ca statele
nu pot sa-si depaseasca propria competentd
rezultatd in urma ratificarii sau aderarii la
aceste tratate, eventualele actiuni ale lor in
acest sens putind fi sanctionate.

Din activitatea jurisdictionald se
constatd cd interpretarea dispozitiilor din
tratate privind competenta nu este restrictiva’.
Desi este vorba de organizatii specializate,
sunt recunoscute §i asa-numitele “competente
implicite”, care nu sunt prevazute in mod
expres de catre tratat, dar care pot fi deduse
printr-o interpretare extinctivd, globald si
avand in vedere realizarea obiectul tratatului.
Aceasta interpretare poate fi facutd atunci cand
dispozitiile tratatului prevad o enumerare
exemplificativi a unor domenii in care se
confera competentd Uniunii, altele nefiind deci
interzise. Se are in vedere, de exemplu, faptul
ca daca in sarcina Uniunii revine realizarea

certain domain of activity and,
consequently,  specific = competences,
appropriate for achieving their intended
purposes. If the ECSC and the EAEC
Treaties have established  highly
specialized sectorial fields, in the CEE
treaty envisioned a diversification and
expansion of competences. These were
further expanded by the Single European
Act and the adoption of the Maastricht
Treaty "was a very important moment in
the widening of the sphere of activity of
this community not only by removing the
qualifier ,,economy”, but especially
through the establishment of the
Economic and Monetary Union, of which
the EU is the core.

The provisions of par. 2 TUE of
Article 5 (ex.art.5 TEC) states as a
general principle that "under the principle
of conferral, the Union shall act only
within the powers conferred upon it by the
Member States in the Treaties in order to
attain the objectives set by the Treaties.
Competences not conferred upon the
Union by the Treaties remain with the
Member States. "

The consequence of  these
regulations is, on the one hand, that the
Member  States may request the
cancellation of those Community acts that
have been adopted by the other member
states exceeding the powers conferred by
EU Treaties and, on the other hand, the
fact that they may not overcome their own
jurisdiction resulting from the ratification
of or accession to these treaties, their

possible actions in this sense being
sanctionable.
The jurisprudence shows that

judicial interpretation of treaty provisions
on jurisdiction is not restrictive. Although
we are dealing with specialized
organizations, so-called "implied powers"
are recognized which are not expressly
provided for by treaty, but which can be
deduced by a broad interpretation, and
having regard to the global treaty subject.
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unor obiective interne, se poate extinde
competenta acestora §i in domeniul extern,
pentru acele masuri care sunt necesare bunei
indepliniri a atributiilor pe plan intern®. De
asemenea, jurisprudenta Curtii a statuat ca
dispozitiilor tratatelor privind competentele
Comunitatilor trebuie sa li se dea o interpretare
mai mult “extinsd” decat “restransd” (de
exemplu in domeniul formarii profesionale,
unde Uniunea nu are competente expres
previzute)'.

Extinderea competentelor comunitare
fata de cele prevazute in tratate trebuie sa se
facad 1nsa doar in limitele care sunt cuprinse in
tratate, orice depasire a acestora fiind supusa
anularii. Se evidentiazd si o diversitate de
competente comunitare, respectiv:

- competenta normativa;

- competenta executiva,

- competenta de control;

- competenta jurisdictionala.

Fiecare dintre acestea este exercitatd
prin institutiile si organele abilitate prin tratate
si alte acte normative comunitare, sau de drept
intern. Astfel, Uniunea are posibilitatea de a
sanctiona persoanele fizice sau agentii
economici pentru nerespectarea
reglementarilor comunitare, dar nu dispun de
mijloace pentru aplicarea sanctiunilor, acestea
fiind duse la indeplinire de catre state, prin
organele lor competente, aceasta constituind o
obligatie a statelor in cadrul cooperarii
comunitare®.

1.3. Principiul subsidiaritatii

Subsidiaritatea ca  principiu  in
domeniul competentelor Uniunii Europene
presupune ca acesta nu intervine in domeniile
care nu tin de competenta exclusiva, decat in
masura In care obiectivele avute In vedere nu
pot fi realizate In mod corespunzator de catre
statele membre, acestea putdnd fi mai bine
indeplinite la nivel comunitar.

Rationamentul de bazd este acela ca
ceea ce poate fi realizat in mod individual, de
catre fiecare stat, nu trebuie facut In comun,
dar daca aceasta realizare individuald nu este

This interpretation can be made when the
Treaty provides an illustrative list of areas
where jurisdiction is conferred to the
Union, the adding of other areas not being
prohibited. It is envisaged, for example,
that if the Union is carrying the burden of
attaining internal targets, it may extend its
powers also in external fields, for those
measures which are necessary for the
proper accomplishment of the internal
task. Also, the Court held that the Treaties
on EU competences must be given an
interpretation more "extensive" than
"restrictive"  (e.g. the  professional
training, where the Union has no
expressly provided powers).

The expanding of Community
competences over the limits of those set
out in the treaties must be made only
within the limits contained in the Treaties,
any failure to do so 1is subject to
cancellation. A variety of Community
competences may be outlined, namely:

- Legislative power;

- Executive power;

- Power of control;

- Jurisdiction.

Each of them is exercised by
institutions and bodies empowered by the
Treaties and other Community or national
legislation. Thus, the Union has the power
to censor individuals or businesses for
infringing the Community rules, but it has
no means for the enforcement of the
penalties, which are carried out by the
states, through their competent bodies; it
is an obligation of the States with in
Community cooperation.

1.3. Subsidiarity principle

The Subsidiarity principle in the
EU powers requires that it does not
intervene in any action on matters not
within its exclusive competence, except if
the objectives envisaged cannot be
achieved by the Member States and can
therefore be Dbetter achieved at a
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posibila, se impune interventia colectiva.
Competenta de drept comun este deci a
statelor, iar interventia comunitara, Tn practica,
este de naturd sa ducd in suficiente cazuri la
situatii dificile in ceea ce priveste delimitarea
competentelor, fapt pentru care in doctrina s-
au exprimat opinii controversate in legatura cu
aceastd problema. In mod concret este vorba
de o acceptare din partea statului a limitarii
competentelor sale, in vederea acordarii unor
competente sporite  Uniunii. Competenta
nationald constituie regula, iar competenta
comunitara exceptia.

Principiul subsidiaritatii a fost introdus
ca principiu general privind competentele prin
Tratatul de la Maastricht. El are 1nsd atat
precedente doctrinare, cat si constitutionale.
Dintre sursele doctrinare se impun a fi
mentionate acele teorii care Iincercau sa
confere o protectie individului fatd de
interventiile publice nejustificate, prin luarea
deciziilor la nivelul cel mai scazut posibil.
Acest principiu a cunoscut o evolutie in sensul
interventiei forului superior numai atunci cand
cel inferior nu reusea sd aibd eficientd in
actiunile sale.

Conform dispoz.art.5 par3 TUE
(ex.art.5 par.2. TCE), ,,in temeiul principiului
subsidiaritatii, in domeniile care nu sunt de
competenta sa exclusiva, Uniunea intervine
numai daca si in mdsura in care obiectivele
actiunii preconizate nu pot fi realizate in mod
satisfacator de statele membre nici la nivel
central, nici la nivel regional si local, dar
datorita dimensiunilor si efectelor actiunii
preconizate, pot fi realizate mai bine la nivelul
Uniunii”.

Institutiile Uniunii aplicd principiul
subsidiaritatii In conformitate cu Protocolul
privind aplicarea principiilor subsidiaritatii si
proportionalitatii. ~ Parlamentele  nationale
asigura respectarea principiului subsidiaritatii,
in conformitate cu procedura prevazutd in
respectivul protocol.

Principiul subsidiaritatii reprezintd o
formd de control asupra puterilor institutiilor
comunitare, prin crearea unei prezumtii in
favoarea unei actiuni in favoarea unui stat

Community level.

The basic reasoning is that what
can be done individually by each State,
must not be done jointly, but if that
individual achievement is not possible,
collective action is required. As a rule, the
power belongs to the Member States and
the Community intervention, in practice,
is likely to result in enough cases of
difficult situations as it regards the
delimitation of competences, for which
reason the doctrine has expressed
controversial views about this issue.
Specifically it is all about the acceptance
by a state of the limiting of its jurisdiction
and the granting of increased powers to
the Union. National jurisdiction is the rule

and Community competence is the
exception.
The subsidiarity principle was

introduced as a general principle for the
allocation of powers by the Maastricht
Treaty. It has earlier been consecrated,
both doctrinally and constitutionally.
Some doctrinal sources are required to be
mentioned, especially those theories that

try to provide the individual with
protection against unwarranted
government intervention, through

decisions at the lowest level possible.
This principle has evolved in the sense
that a higher court’s intervention is
necessary only when the lower level one
has failed in its actions.

According to the provisions of art.
5 par. 3 TEU (ex.art.5 par.2.TCE), "under
the principle of subsidiarity, in areas not
within its exclusive competence, the
Union shall act only if and in so far as the
objectives of the action taken can not be
sufficiently achieved by the Member
States either at central or at regional and
local level, but due to their scale and
effects, can be better achieved at the
Union level.”

The Union institutions apply the
principle of subsidiarity in accordance
with the Protocol on the principles of
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membru, In sectoarele in care Uniunea
Europeand nu are competenta exclusiva.

Acest principiu este perceput ca un
instrument pentru descentralizarea puterii
politice. In cadrul Uniunii Europene statele
membre au cedat parte din suveranitatea
nationald, structurilor comunitare dar 1in
acelasi timp, in cadrul fiecarui stat membru
existd mecanisme guvernamentale pentru
administrarea legilor nationale. In general,
principiul  subsidiaritdtii inseamnd ca
deciziile ar trebui luate la cel mai jos nivel
de competenta 1n ierarhia politica, iar centrul
nu poate interveni decat atunci cand este
absolut necesar. Subsidiaritatea este deci un
instrument al descentralizarii. Democratia
trebuie bazatd pe o clard separare intre
puterea nationald si cea supranationala.

Statele membre trebuie sd beneficieze
de o cat mai mare putere in sectoarele in care
nici Uniunea europeand si nici statele
membre nu au o competentd exclusiva.
Comisia Europeand se bazeazd pe principiul
ca un domeniu este de competentd exclusiva
a Uniunii Europene atunci cand tratatul
impune institutiilor comunitare obligatia de a
actiona.

Vazut de sus 1in jos, principiul
subsidiaritatii  este perceput ca fiind
delegarea puterii de la nivelul central al
Uniunii  Europene, la nivel al statelor
membre. Astfel, nu trebuie sa se impuna o
prea mare greutate asupra institutiilor
comunitare. Vazut de jos in sus, statele
membre, prin intermediul acestui principiu,
isi aduc contributia pentru buna functionare
a sistemului comunitar. Acest lucru este
evidentiat si de faptul ca statele membre
percep problemele dintr-o perspectiva
regionald, si sunt aproape de nevoile locale.

In acest context, Uniunea Europeana
intervine pentru a aduce elementul de
uniformitate si armonizare a sistemelor
nationale.

S-a  constatat insd de catre
jurisprudenta comunitard si de catre statele
membre cd, 1n vederea constructiei

comunitare, subsidiaritatea trebuie sa devina

subsidiarity and proportionality. National
Parliaments ensure compliance with the
principle of subsidiarity, in accordance
with the procedure under the Protocol.

Subsidiarity is a form of control
over the powers of Community
institutions, by creating a presumption in
favor of an action in favorable to a
Member State, in sectors where the EU
has exclusive competence.

This principle is seen as a tool for
the decentralization of political power.
Within the EU, the Member States have
ceded part of their national sovereignty to
community structures but also within each
Member State governmental mechanisms
exist to manage the national laws. In
general, the principle of subsidiarity
means that decisions should be taken at
the lowest level of competence in the
political hierarchy and the Centre can
intervene only when it is absolutely
necessary. Subsidiarity is therefore an
instrument of decentralization.
Democracy must be based on a clear
separation  between national and
supranational power.

Member States should have as
much power as possible in areas where
neither the European Union nor the
Member States have exclusive
competence. The European Commission is
based on the principle that an area is the
exclusive competence of the European
Union when the Treaty requires the
Community institutions to act on that
matter.

Seen from above, the principle of
subsidiarity appears as a delegation of
power from the central European Union
level to the Member States level. Thus, it
should not be imposed too much weight
on the Community institutions. Seen from
below, the Member States through this
principle, contribute to the smooth
operation of the Community. This is
shown by the fact that Member States
perceive problems from a regional
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un principiu al relatiilor comunitare
generale. El a fost exprimat pentru prima
oard 1n acest sens 1n proiectul de Uniune
Europeana al lui A. Spinelli, propus
Parlamentului European (15 iulie 1983), iar
din Actul Unic European rezulta, fara sa fie
mentionat expres, din dispozitiile privind
mediul  inconjurdtor. Tratatul de la
Maastricht a fost 1nsd cel care i-a dat o
formulare relativ clara si precisa (prin
dispozitiile introduse in art. 3 b — In prezent
art.5 TUE).

1.4. Principiul proportionalitatii

Continutul principiului
proportionalitatii constd in faptul ca actiunile
Uniunii nu vor depasi ceea ce este necesar
pentru atingerea obiectivelor prevazute in
tratat. Acest principiu a fost aplicat in
jurisprudenta Curtii de Justitie incad din anul
1956, fiind considerat wunul dintre
principiile = care rezulta din  natura
comunitdtilor §i care sunt inerente notiunii
de piatd comuna si doctrinei neo-liberale pe
care aceasta se bazeaza.

Potrivit acestui principiu, institutiile
comunitare vor trebui sa actioneze in asa fel
incdt sd nu depaseasca 1n exercitarea
competentelor ceea ce este necesar pentru
realizarea obiectivelor comunitare. Atunci
cand institutia poate sd aleagd Intre mai
multe variante de rezolvare a atributiilor
sale, In baza acestui principiu, va trebui sa o
aleagd pe cea mai putin constrangatoare
pentru cel care urmeaza s o execute, iar in
cazurile 1Tn care se impun unele sarcini,
acestea sa nu fie disproportionate in raport
cu scopurile vizate.

Acest principiu 1si gaseste reflectarea
mai ales in aplicarea unor masuri de
sanctionare de naturd administrativd sau
penala, precum si in domeniul protectiei
consumatorilor interni din statele membre,
sau in cel al liberei circulatii a persoanelor.
Principiul se aplicd atat in ceea ce priveste
masurile comunitare, cat i masurilor
nationale  care  prevad  sanctionarea

perspective and are close to the local
needs. In this context, the EU intervenes
to bring the element of uniformity and
harmonization of national systems.

But it was found by the
jurisprudence of the Member States on the
Community law that, for the community
building, subsidiarity should become a
general principle of community relations.
It was voiced for the first time in
European Union's draft of A. Spinelli
proposed to European Parliament (July
15, 1983), and from the Single European
Act it clearly results, without being
expressly mentioned, from the
environmental provisions. The Maastricht
Treaty was, however, the act that gave it a
relatively clear and precise formulation
(through the provisions introduced in Art.
3 b - now Article 5 TEU).

1.4. The proportionality principle

The content of the principle of
proportionality is that the Union action
shall not exceed what is necessary to
achieve the objectives of the Treaty. This
principle was applied in the Court of
Justice since 1956, being considered one
of the principles established in the
Communities and inherent in the concept
of common market and neo-liberal
doctrine on which it is based. Under this
principle, institutions will have to act so
that the exercise of their does not exceed
what is necessary to achieve Community
objectives. Where the institution may
choose among several options to solve its
tasks, under this principle, it should
choose the least onerous way for those
who are to perform, and where it is
necessary to impose some tasks, they are
not to be disproportionate to the aims
pursued.

This  principle is  reflected
especially in the application of measures
of administrative or criminal punishment
and also in domestic consumers’
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incalcarilor normelor dreptului comunitar.

2. Dispozitiile Tratatului de la
Lisabona privind exercitarea competentelor
comunitare

2.1. Aspecte generale

Prin modificarile intervenite prin
Tratatul de la Lisabona sunt introduse
reglementari noi in Tratatul de functionare a
Uniunii Europene (TFUE), se stabilesc foarte
clar domeniile de competentd exclusivd a
Uniunii, domeniile de competentd partajatd si
domeniile de coordonare sau de sprijinire a
actiunii statelor membre. Dispozitiile tratatului
depasesc neajunsul reglementarilor anterioare,
care nu prezentau foarte clar domeniile de
competentd  comunitard, stabilind  doar
caracteristicile generale ale actiunii comunitare
in raport de actiunea statelor membre in unele
domenii.

Delimitarea competentelor Uniunii are
la baza principiul atribuirii. Exercitarea
competentelor Uniunii are la bazad principiile
subsidiaritatii §si proportionalitatii.

In temeiul principiului atribuirii,
Uniunea actioneazd in limitele competentelor
ce i-au fost atribuite de catre statele membre in
vederea atingerii obiectivelor stabilite. Orice
altd competentd neatribuitd Uniunii apartine
statelor membre.

In temeiul principiului subsidiaritatii,
in domeniile ce nu tin de competenta sa
exclusivd, Uniunea intervine numai si in
masura in care obiectivele actiunii preconizate
nu pot fi atinse In mod satisfacator de catre
statele membre nici la nivel central, nici la
nivel regional si local, dar pot fi, datorita
dimensiunilor si efectelor preconizate, mai
bine atinse la nivelul Uniunii.

2.2. Categoriile de competente

Categoriile si domeniile de competente
ale Uniunii sunt stabilite prin dispozitiile art. 2
TFUE. Conform acestor dispozitii, in cazul in
care tratatele atribuie Uniunii competenta
exclusiva intr-un domeniu determinat, numai

protection in the Member States, or in the
free movement of persons. The principle

applies both in terms of community
measures and of national measures
requiring sanctions for breaches of

Community law.

2. The Treaty of Lisbon’s provisions on
the exercise of Community powers

2.1. General aspects

By the changes brought forth by
the Treaty of Lisbon new provisions were
introduced in the European Union Treaty
(TFEU), clear areas of exclusive
competence of EU are established, also
areas of shared competence and areas of
coordination and support actions of the
Member States. The anterior shortcomings
of the previous legislation are being
surpassed by the Treaty provisions, as the
previous texts did not clearly show the
areas of Community competence,
establishing only general characteristics
of community action against Member
States in some areas.

The limits of Union competences
are based on the allocation principle. The
exercise of community competences is
based on the principles of subsidiarity and
proportionality.

Under the principle of conferral,
the Union shall act within the powers
assigned to it by the Member States to
achieve the targets set. The competences
not conferred upon the Union remain with
the Member States.

Under the principle of subsidiarity,
in areas that do not fall within its
exclusive competence the Union shall act
only and in so far as the objectives of the
proposed action can not be sufficiently
achieved by the Member States either at a
central or at a regional and local level, but
can, due to the scale and the effects, be
better achieved at the Union level.
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Uniunea poate legifera si adopta acte cu forta
juridica obligatorie, statele membre putand sa
faca acest lucru numai in cazul in care sunt
abilitate de Uniune sau pentru punerea in
aplicare a actelor Uniunii.

In cazul in care tratatele atribuie
Uniunii o competenta partajata cu statele
membre Intr-un domeniu determinat, Uniunea
si statele membre pot legifera si adopta acte
obligatorii din punct de vedere juridic in acest
domeniu. Statele membre 1isi exercitd
competenta in masura in care Uniunea nu si-a
exercitat competenta. Statele membre 1si
exercitd din nou competenta In masura in care
Uniunea a hotarat sa inceteze sa si-o mai
exercite.

Statele membre 1isi coordoneaza
politicile economice si de ocupare a fortei de
muncd in conformitate cu conditiile prevazute
in prezentul tratat, pentru definirea carora
Uniunea dispune de competenta.

Uniunea  este  competentd, 1in
conformitate cu dispozitiile Tratatului privind
Uniunea Europeana, sa defineasca si sa puna
in aplicare o politica externd si de securitate
comund, inclusiv sda defineasca treptat o
politica de aparare comuna.

In anumite domenii si in conditiile
prevazute in tratate, Uniunea este competenta
sa intreprinda actiuni de sprijinire, coordonare
sau completare a actiunii statelor membre, fara
a inlocui 1nsa prin aceasta competenta lor in
aceste domenii.

Actele Uniunii obligatorii din punct de
vedere juridic, adoptate pe baza dispozitiilor
tratatelor referitoare la aceste domenii, nu pot
implica armonizarea actelor cu putere de lege
si a normelor administrative ale statelor
membre.

Intinderea si conditiile ~exercitarii
competentelor Uniunii sunt stabilite prin
dispozitiile tratatelor referitoare la fiecare
domeniu.

2.3.
exclusiva

Domeniile de competentd

Competentele exclusive ale Uniunii

2.2. Categories of comptetences

The categories and areas of
competence of the Union are fixed by the
provisions of Art. 2 T.F.E.U. Under those
provisions, if the Treaties confer to the
Union the exclusive competence in a
specific area, only the Union may
legislate and adopt legally binding acts,
the states can do so only if authorized by
the Union or for the implementation of
Union acts. When the Treaties confer to
the Union a competence shared with the
Member States in a specific area, the
Union and the Member States may
legislate and adopt legally binding acts in
this area. Where the Treaties confer to the
Union a competence shared with the
Member States in a specific area, the
Union Member States may legislate and
adopt legally binding acts in this area.
Member States shall exercise their
competence if the Union has not exercised
its competence or has decided not to
exercise it.

Member States shall again exercise
their competence if the Union has decided
to stop exercising its powers.

Member States shall coordinate
their economic and employment policies
under the conditions of this treaty, for the
definition of which the Union has
jurisdiction.

The Union can, in accordance with
the Treaty on the European Union, define
and implement a common foreign affaires
and security policy including the
progressive framing of a common defense
policy.

In certain areas and in the
conditions of the Treaty, the Union shall
have competence to take action to
support, coordinate or supplement the
actions of the Member States, without
thereby superseding their competence in
these areas.

The legally binding Union acts,
adopted on the basis of the Treaties
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art.3 TFUE.
exclusiva 1n

sunt  reglementate
Competenta  Uniunii
urmatoarele domenii:

a) uniunea vamala;

b) stabilirea  normelor  privind
concurenta necesare functionarii pietei interne;

c) politica monetara pentru statele
membre a caror moneda este euro;

d) conservarea resurselor biologice ale
marii in cadrul politicii comune privind
pescuitul;

e) politica comerciala comuna.

De asemenea, competenta Uniunii este
exclusiva in ceea ce priveste incheierea unui
acord international in cazul in care aceasta
incheiere este prevazuta de un act legislativ al
Uniunii, ori este necesard pentru a permite
Uniunii sé 1si exercite competenta internd, sau
in masura in care aceasta ar putea aduce
atingere normelor comune sau ar putea
modifica domeniul de aplicare a acestora.

prin
este

2.4.
partajati

Domeniile de competentd

Domeniile de competenta partajata
sunt stabilite prin art. 4 TFUE. Uniunea
dispune de competentd comund cu statele
membre atunci cand tratatul 1i atribuie o
competentd care nu se referd la domeniile de
competentd exclusiva sau de coordonare.

Competenta Uniunii este partajatd cu
statele membre 1n cazul in care tratatele 1i
atribuie o competenta exclusiva.

Competentele partajate Intre Uniune si
statele membre se aplica 1n urmatoarele
domenii principale:

a) piata interna;

b) politica sociald, pentru aspectele
definite in prezentul tratat;

C) coeziunea economicd, sociald si
teritoriala;

d) agricultura si pescuitul, cu exceptia
conservarii resurselor biologice ale marii;

e) mediul;

f) protectia consumatorului;

g) transporturile;

h) retelele transeuropene;

relating to these areas shall not entail

harmonization laws, regulations and
administrative provisions of Member
States.

The scope and the conditions for
the exercise of the Union competences are
established by the Treaties relating to
each area.

2.3. The exclusive competence
areas

The Union's exclusive competences
are governed by Article 3 TFEU. The
Union has an exclusive competence in the
following areas:

a) Customs union;

b) To establish competition rules
necessary for its operation;

c) Monetary policy for the Member
States whose currency is the euro;

d) Conservation of  marine
biological resources under the common
fisheries policy;

e) Common commercial policy.

Also, the Union shall have
exclusive jurisdiction in respect of any
international ~ agreement  when  its
conclusion is provided by a legislative act
of the Union or it is necessary to enable
the Union to exercise its internal
competence, or in so far as it may affect
the common rules or alter their scope.

2.4. Areas of shared competence

The areas of shared competence are
established by Art. 4 TFEU. The Union
has a joint responsibility with the Member
States when the treaty does not confer a
jurisdiction which relates to the exclusive

competence or to the coordination
competences.

The Union shall share competence
with the Member States where the

Treaties confer exclusive jurisdiction.
Shared competence between the
Union and the Member States applies in
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1) energia;

J) spatiul de libertate, securitate si
justitie;

k) obiectivele comune de securitate in
materie de sdndtate publicd, pentru aspectele
definite n prezentul tratat.

In domeniile cercetarii, dezvoltarii
tehnologice si spatiului, Uniunea dispune de
competentd pentru a desfasura actiuni si, in
special, pentru definirea si punerea in aplicare
a programelor, fard ca exercitarea acestei
competente sa poata avea ca efect
impiedicarea statelor membre de a-si exercita
propria competenta.

In  domeniile cooperdrii  pentru
dezvoltare si ajutorului umanitar, Uniunea
dispune de competentd pentru a Intreprinde
actiuni si pentru a duce o politicd comuna, fara
ca exercitarea acestei competente sd poata
avea ca efect lipsirea statelor membre de
posibilitatea de a-si  exercita  propria
competenta.

2.5. Domeniile actiunii de sprijinire,
de coordonare sau complementare

Domeniile actiunii de sprijinire, de
coordonare sau complementare sunt stabilite
prin dispozitiile art.6 TFUE.

Uniunea are competenta sa desfasoare
actiuni de sprijinire, de coordonare sau
complementare. Statele = membre  isi
coordoneazad politicile economice in cadrul
Uniunii. In acest scop, Consiliul adoptd masuri
si, In special, orientdrile generale ale acestor
politici. Statelor membre a caror moneda este
euro li se aplica dispozitii speciale.

Uniunea ia masuri pentru a asigura
coordonarea politicilor de ocupare a fortei de
munca ale statelor membre si, In special, prin
definirea orientarilor acestor politici.

Uniunea poate adopta initiative pentru
a asigura coordonarea politicilor sociale ale
statelor membre.

Domeniile in care se desfasoara actiuni
de sprijinire, de coordonare sau completare a
actiunii statelor membre sunt urmatoarele:

a) protectia si Tmbunatatirea sanatatii

the following areas:

a) Internal market;

b) Social policy, for the aspects
defined in this Treaty;

¢) Economic, social and territorial
cohesion;

d) Agriculture and fisheries,
excluding the conservation of marine
biological resources;

e) Environment;

f) Consumer protection,;

g) Transport;

h) Trans-European networks;

1) Energy;

j) Area of freedom, security and
justice;

k) Common safety concerns in
public health matters, for aspects defined
in this Treaty.

In research, technological and
space development, the Union shall have
competence to carry out activities,
particularly to define and implement the
programs; the exercise of that power may
have the effect of preventing Member
States to exercise their competence.

In the areas of development
cooperation and humanitarian aid, the
Union shall have the competence to carry
out activities and conduct a common
policy, the exercise of that power may
have the effect of depriving the Member
States of the opportunity to exercise their
jurisdiction.

2.5. Areas of support,
coordinating or complementary action

The areas of support, coordinating
or complementary action are determined
by the provisions of Article 6 TFEU.

The Union has the competence to
carry out actions to support, coordinate or
complement. The Member States shall
coordinate their economic policies within
the Union. To this end, the Council shall
adopt measures, in particular broad
guidelines for these policies. For the
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umane;
b) industria;
¢) cultura;
d) turismul;
e) educatia,
tineretul si sportul;
f) protectia civild;
g) cooperarea administrativa.

formarea profesionala,

2.6. Disporitiile cuprinse in Protocolul
privind aplicarea principiilor subsidiaritatii si
proportionalitatii

Tratatul de la Lisabona cuprinde si
Protocolul  privind aplicarea  principiilor
subsidiaritatii si proportionalitatii, care se
anexeazd la Tratatul privind Uniunea
Europeana si la Tratatul privind functionarea
Uniunii Europene

Conform dispozitiilor cuprinse in acest
protocol, fiecare institutie asigura 1In
permanenta respectarea principiilor
subsidiaritatii si proportionalitdtii definite la
articolul 5 din Tratatul privind Uniunea
Europeana.

Inainte de a propune un act legislativ,
Comisia procedeaza la consultari extinse.
Dupa caz, aceste consultari trebuie sa aiba in
vedere dimensiunea regionald si locala a
actiunilor preconizate. Comisia transmite
parlamentelor nationale proiectele sale de acte
legislative si proiectele sale modificate, in
acelasi timp in care le transmite organului
legislativ al Uniunii.

De asemenea, Parlamentul European
transmite parlamentelor nationale proiectele
sale de acte legislative, precum si proiectele
sale  modificate. ~ Consiliul  transmite
parlamentelor nationale proiectele de acte
legislative emise de un grup de state membre,
de Curtea de Justitie, Banca Centrala
Europeana sau Banca Europeana de Investitii,
precum si proiectele modificate.

Proiectele de acte legislative se
motiveazd In  raport cu  principiile
subsidiaritatii i proportionalitatii. Orice

proiect de act legislativ ar trebui sa cuprinda o
fisa detaliatd care sd permitd evaluarea

Member States whose currency is euro the
special provisions shall apply.

The Union will take measures to
ensure coordination of work and
employment policies of Member States, in
particular by defining guidelines for these
policies.

The Union may take initiatives to
ensure the coordination of Member States'
social policies.

The areas where actions are carried
out to support, coordinate or supplement
the actions of Member States are:

a) Protecting and improving human
health;

b) Industry;

c) Culture;

d) Tourism;

e) Education, training, youth and
sport;

f) Civil protection;

g) Administrative cooperation.

2.6. Provisions of the Protocol on
the principles of subsidiarity and
proportionality

The Lisbon Treaty and the Protocol
include the principles of subsidiarity and
proportionality, and they are included in
the Treaty on European Union and the
Treaty on the Functioning of the European
Union.

Under the provisions of this
Protocol, each institution shall ensure
constant compliance with the principles of
subsidiarity and proportionality as defined
in Article 5 of the Treaty on European
Union.

Before proposing legislative acts,
the Commission shall resort to wide
consultations. Where appropriate, these
consultations should take into account
regional and local dimension of the
envisaged action. The Commission shall
forward its draft and its amended drafts to
the national parliaments; at the same time
it will transmit them to the Union
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conformitdtii cu principiile subsidiaritatii si
proportionalitatii. Fisa mentionatd anterior ar
trebui sd cuprindd elemente care sd permita
evaluarea impactului financiar al proiectului in
cauza si, in cazul unei directive, evaluarea
implicatiilor acesteia asupra reglementarilor
care urmeaza s fie puse In aplicare de statele
membre, inclusiv asupra legislatiei regionale,
dupa caz. Motivele care conduc la concluzia ca
un obiectiv al Uniunii poate fi realizat mai
bine la nivelul Uniunii se bazeaza pe indicatori
calitativi si, ori de cate ori este posibil, pe
indicatori cantitativi. Proiectele de acte
legislative au in vedere necesitatea de a
proceda astfel incat orice obligatie, financiara
sau administrativa, care revine Uniunii,
guvernelor nationale, autoritdtilor regionale
sau locale, operatorilor economici s§i
cetatenilor sd fie ciat mai redusd posibil si
proportionala cu obiectivul urmarit.

In termen de opt siptaimani de la data
transmiterii unui proiect de act legislativ in
limbile oficiale ale Uniunii, orice parlament
national sau orice camerd a unui parlament
national poate adresa presedintelui
Parlamentului European, al Consiliului si,
respectiv, al Comisiei un aviz motivat in care
sd se expund motivele pentru care considera ca
proiectul 1n cauza nu este conform cu
principiul subsidiaritatii. Dupd caz, fiecarui
parlament national sau fiecarei camere a unui
parlament national ii revine sarcina de a
consulta parlamentele regionale cu competente
legislative.

In cazul in care proiectul de act
legislativ in cauzad este emis de un grup de
state membre, presedintele  Consiliului
transmite avizul guvernelor respectivelor state
membre.

In cazul in care proiectul de act
legislativ este emis de Curtea de Justitie, de
Banca Centrala Europeand sau de Banca
Europeana  de  Investitii,  presedintele
Consiliului transmite avizul institutiei sau
organului in cauza.

Parlamentul European, Consiliul si
Comisia, precum si, dupd caz, grupul de state
membre, Curtea de Justitie, Banca Centrala

legislator.

Also, the national Parliament shall
forward its draft of legislative acts and its
amended drafts. The Council will forward
to the national parliaments the draft of
laws issued by a group of Member States,
the Court of Justice, European Central
Bank or European Investment Bank and
amended drafts.

The draft of all legislative acts
shall be justified in relation to the
principles of subsidiarity and
proportionality. Any draft of a legislative
act should contain a detailed statement to
assess the compliance with the principles
of subsidiarity and proportionality. This
statement should include elements to
assess the financial impact of the project
concerned and, if a directive exists on the
matter, of its implications for the
regulations to be implemented by the
Member States, including the regional
legislation, where appropriate. The
reasons for concluding that a Union
objective can be better achieved at the
Union level are based on qualitative and,
wherever possible, quantitative indicators.

The legislative drafts supporting
the need for any burden, whether financial
or administrative, falling upon the Union,
national governments, regional or local
authorities, economic operators and
citizens must ensurea that such burden is
minimized and proportionate to the aim

pursued..

Within eight weeks after
forwarding a legislative draft in the
official EU languages, any national

parliament or any chamber of a national
Parliament may address the President of
the European Parliament and the Council,
respectively, the Commission a reasoned
opinion stating why it considers that the
project is consistent with the principle of
subsidiarity. Where appropriate, each
national Parliament or each chamber of a
national Parliament will consult the
regional parliaments with legislative
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Europeana sau Banca Europeana de Investitii,
in cazul in care proiectul de act legislativ
european este emis de acestea, tin seama de
avizele motivate adresate de parlamentele
nationale sau de o camera a unuia dintre aceste
parlamente nationale. Fiecare parlament
national dispune de doua voturi, repartizate in
functie de sistemul parlamentar national. in
cadrul unui sistem parlamentar national
bicameral, fiecare dintre cele doud camere
dispune de un vot.

In cazul in care avizele motivate
privind nerespectarea de catre un proiect
legislativ  a  principiului  subsidiaritatii
reprezintd cel putin o treime din totalul
voturilor atribuite parlamentelor, proiectul
trebuie reexaminat. Acest prag este de o
patrime 1n cazul unui proiect de act legislativ
prezentat in temeiul articolului 76 din Tratatul
privind  functionarea  Uniunii ~ Europene
referitor la spatiul de libertate, securitate si
justitie. In urma acestei reexaminari, Comisia
sau, dupd caz, grupul de state membre,
Parlamentul European, Curtea de Justitie,
Banca Centralda Europeand sau Banca
Europeana de Investitii, In cazul in care
proiectul de act legislativ este emis de acestea,
pot hotari fie sd mentind proiectul, fie sa il
modifice, fie sd il retragd. Aceastd decizie
trebuie motivata.

De asemenea, in cadrul procedurii
legislative ordinare, in cazul in care avizele
motivate privind nerespectarea de catre un
proiect de act legislativ a principiului
subsidiaritatii reprezintd cel putin o majoritate
simpld din voturile atribuite parlamentelor
nationale, proiectul trebuie reexaminat. Ca
urmare a unei astfel de reevaluari, Comisia
poate hotari fie s mentina propunerea, fie sa o
modifice, fie sa o retraga.

In cazul in care decide mentinerea
propunerii, Comisia va trebui sa justifice,
printr-un aviz motivat, motivele pentru care
considera ca propunerea este conformd cu
principiul subsidiaritdtii. Acest aviz motivat,
precum si avizele motivate ale parlamentelor
nationale, vor trebui prezentate organului
legislativ al Uniunii, pentru a putea fi luate in

powers.

If the legislative draft originates
from a group of Member States, the
President will forward the opinion to the
governments of those Member States.

If the legislative draft originates
from the Court of Justice, the European
Central Bank or European Investment

Bank the President will forward the
opinion of the institution or body
concerned.

The European Parliament, Council
and Commission, and, where appropriate,
the group of Member States, the Court of
Justice, European Central Bank or
European Investment Bank, if the
legislative draft originates from them,
take account of the reasoned opinions
issued by national Parliaments or by a
chamber of a national Parliament. Each
national parliament has two votes, broken
down by the national parliamentary
system. In a bicameral Parliamentary
system, each of the two chambers shall
have one vote.

When the reasoned opinions on a
legislative draft that asses a failure to the
principle of subsidiarity represent at least
one third of the total votes allocated to
parliaments, the draft must be reviewed.
This threshold is a quarter in the case of a
draft submitted under Article 76 of the
Treaty on European Union on the area of
freedom, security and justice. Following
this review, the Commission or, where
appropriate, the group of Member States,
the European Parliament, the Court of
Justice, the European Central Bank or the
European Investment Bank, if the draft
originates from them, may decide to
maintain the project or to amend or

withdraw it. This decision must be
substantiated.
Also, the ordinary legislative

procedure, where reasoned opinions on
the failure by a draft to the principle of
subsidiarity represent at least a simple
majority of votes allocated to national
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considerare in cadrul procedurii:

a) inainte de incheierea primei lecturi,
organul legislativ (Parlamentul European si
Consiliul) examineaza compatibilitatea
propunerii legislative cu principiul
subsidiaritatii, tinand seama 1n special de
motivele invocate si Impartasite de majoritatea
parlamentelor nationale, precum si de avizul
motivat al Comisiei;

b) in cazul in care, cu o majoritate de
55% a membrilor Consiliului sau cu o
majoritate a voturilor exprimate in Parlamentul
European, organul legislativ considera ca
propunerea legislativda nu este compatibild cu
principiul subsidiaritatii, aceasta nu va mai fi
examinata.

Curtea de Justitie a Uniunii Europene
este competentd sa se pronunte cu privire la
actiunile referitoare la Incalcarea principiului
subsidiaritatii de catre un act legislativ,
formulate, in conformitate cu normele
prevazute la articolul 263 din Tratatul privind
functionarea Uniunii Europene, de un stat
membru sau transmise de acesta in conformitate
cu dreptul sdu intern in numele parlamentului
sau national sau al unei camere a acestuia.

Astfel de actiuni pot fi formulate si de
Comitetul  Regiunilor Tmpotriva  actelor
legislative in vederea adoptarii carora Tratatul
privind  functionarea  Uniunii ~ Europene
prevede consultarea respectivului comitet.

In fiecare an, Comisia prezintd
Consiliului European, Parlamentului
European, Consiliului si  parlamentelor

nationale un raport privind aplicarea articolului
5 din Tratatul privind Uniunea Europeana.
Respectivul raport anual se transmite, de
asemenea, Comitetului Economic si Social si
Comitetului Regiunilor.
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parliaments, the project must be reviewed.
Following such review, the Commission
may decide to maintain the proposal, or to
amend or withdraw it.

If it decides to maintain the
proposal, the Commission will have to
justify, through a reasoned opinion, why it
considers that the proposal complies with
the subsidiarity principle. This reasoned
opinion and the reasoned opinions of the
national parliaments, will be presented to
the Union legislator, to be considered in
the procedure:

a) before concluding the first
reading, the legislator (Parliament and
Council) examine if the legislative
proposal is compatible with the principle
of subsidiarity, taking particularly into
account the reasons expressed and shared
by the majority of the national
parliaments and the Commission's
reasoned opinion;

b) If, with a 55% majority of
Council members or a majority of votes
cast in Parliament, the legislator believes

that  the legislative  proposal is
inconsistent with the principle of
subsidiarity, it will not be considered.

the EU Court of Justice has

jurisdiction to rule on actions relating to
the infringement of the principle of
subsidiarity by a legislative act, brought
forth in accordance with the rules laid
down in Article 263 of the Treaty on
European Union, by a Member State or
submitted in accordance with its domestic
law on behalf of their national Parliament
or a chamber thereof.

Biblography

J.Boulouis Droit institutionel de [’Union
européenne, Montchrestien, 5-eme
édition, 1995

P.Manin, Les communautés européennes.

communautés L’ Union européenne. Droit institutionnel,
Droit Paris, Ed. A. Pedone, 1993

Annals of the ,,Constantin Brancusi” University of Targu Jiu, Juridical Sciences Series, Issue 1/2010

81



Analele Universitatii “Constantin Briancusi” din Targu Jiu, Seria Stiinte Juridice, Nr. 1/2010

' J.Boulouis Droit institutionel de "Union européenne, Montchrestien, 5-eme édition,1995 pag. 113
2J.Boulouis, op.cit, pag.. 114.

* Exemplul cel mai elocvent in acest sens este domeniul “pietei interne”. Pani la adoptarea Actului Unic
European, domeniul respectiv a fost lasat in mare masura la latitudinea statelor, fapt care a dus la existenta
unor piedici in vederea realizdrii acestui obiectiv datoritd reglementarilor diferite pe plan national. Initial, se
prevedea realizarea pietei interne ca obiectiv de baza pentru cel mai tarziu 1 ianuarie 1993, statele urmand sa
actioneze 1n vederea aplicdrii acestor prevederi. Ulterior s-a dovedit cd realizarea acestui obiectiv era mai
complicata si necesita conditii i reglementari mai complexe.

* Numerotarea articolelor este indicata in functie de modificarile intervenite prin Tratatul de la Lisabona. In
cuprinsul lucrarii este indicatd numerotarea aflatd in vigoare in prezent (atit cu privire la Tratatul privind
Uniunea Europeand -TUE, si la Tratatul de functionare privind Uniunea Europeana - TFUE), iar intre
paranteze este indicatd numerotarea anterioara Tratatului de la Lisabona.
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? CJ, 25.11.1956, Fédération charboniére de Belgique, 8/55 pag.199. A se vedea si Jean Boulouis- Droit
institutionel de 'Union européenne, Montchrestien, 5-eme édition,1995, pag. 128-129.
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latest January 1, 1993, states will act to implement these provisions. Later it was found that achieving this
goal was more complicated and require more complex conditions and regulations.
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