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Rezumat: Lucrarea se ocupad cu dezbaterea
curentd despre specificul sporturilor in dreptul
international si european. Specificitatea joacd vreun
rol in contextul dreptului international — de exemplu
legile specifice la drepturile umane internationale si
dreptul muncii? La nivelul UE, ideea de specificitate
a fost explicata prin deciziile Curtii de Justitie
a Uniunii Europene, de exemplu in cazurile Walrave
si Koch, Bosman, si Meca-Medina. Mai mult, ideea
de specificitate a sporturilor a fost inclusa in
redactarea tratatului de la Lisabona (2009). Care
sunt consecintele acestei mutari? Ce abordare a avut
Curtea in cel mai recent caz al lui Bernard (Martie
2010)? Acestea sunt principalele intrebari despre
care va discuta lucrarea.

Cuvinte cheie: Drept international, dreptul
sportului, reguli, drepturi umane

1. Sportul profesional si dreptul

Relatia dintre sport si drept a devenit
un subiect cunoscut nu numai al cercetarii

legale.[1] Diverse autoritdti internationale
cum ar fi Centrul pentru Sport si Drept,[2]
Asociatia  Internationald a  Dreptului
Sportiv,[3]  Asociatia Internationala a

Avocatilor in Sport,[4] Asociatia Avocatilor
in Sport [5] st altele au aparut in ultimii ani.
Este sportul atdt de specific, Incat merita
propria sa disciplind legalda, “un drept al
sportului”? Exista o disputd in acest sens,
precum si referitor la subiectul ce constituie
o noud ramura legala — un subiect specific al
cercetarii sau mai degraba metode de
reglementare folosite in domeniul legal? In
primul caz, ar exista posibilitatea de a
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1 Professional Sports and Law

The relationship of sports and law
became a popular topic of not only legal
research.[1] Different international bodies
like Centre for Sport and Law,[2]
International Association of Sports Law,[3]
International Sport Lawyers Association,[4]
Sports Lawyers Association [5] and others
emerged in the last years. Is sport so
specific it deserves its own legal discipline,
a “sports law”? There is a dispute on this, as
well as on the topic what constitutes a new
legal branch — a specific subject of research
or rather the methods of regulation used in
that legal area? In the first case, there would
be a possibility to proclaim “post law”,
“education law”, “housing law” etc. for
separate legal disciplines. Should only the
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proclama  “dreptul  postei”,  “dreptul
educatier”, “dreptul locuintelor” etc. pentru
discipline legale. Dacd se ia in considerare
numai metoda de reglementare, cel mai
probabil rezultatul va fi existenta a numai
doud ramuri ale dreptului — dreptul public si
dreptul privat. Discutia referitoare la
disciplinele legale isi are originea in secolele
al XVIlI-lea si XIX-lea, cand a fost creata
categorizarea sistemului de drept privat,
urmatd de o categorizare a Intregului sistem
legal. Totusi, noi ramuri ale dreptului au
aparut chiar si in secolul al XX-lea — sa
mentiondAm numai exemplul dreptului
muncii, care a castigat independenta de la
razboiul civil (si Codurile Civile) numai in
secolul al XX-lea. Care a fost motivul pentru
crearea  acestei  discipline? A fost
specificitatea subiectului de reglementat,
precum si incercarile de a introduce metodele
dreptului public de reglementare in aceasta
relatie pur private anterioard. Nu se Intampla
acelasi lucru si in cazul sportului? Curtea de
Justitie a Uniunii Europene se refera de
obicei la specificitatea sportului, la fel ca si
Curtea de Arbitraj pentru Sport.[6] Este
acesta un motiv suficient pentru a crea o
noud ramurd a dreptului? Subiectul este
specific, dar este si metoda de reglementare
specifica de asemenea? Pana acum pare ca
parerea generald a avocatilor este inclinata sa
pretinda ca “dreptul sportului” este cel mult o
disciplind pedagogicd, nu una academica,
deoarece reprezintd pur si simplu o colectie
de abordari din perspectivele diverselor
ramuri legale [7] (cu toate acestea, niciuna
dintre ele nu are intdietate absolutd pentru a
justifica subsumarea dreptului sportiv uneia
dintre aceste discipline). Acest fapt este cu
sigurantd adevarat, dar acelasi lucru s-ar
putea pretinde si In ceea ce priveste
incercarile avocatilor de drept al muncii de a
reglementa drepturile fundamentale ale
omului in relatia de munca. Nu este acesta un
domeniu al dreptului constitutional sau
dreptului international? In fiecare ramura a
dreptului, existd o suprapunere a diverselor
abordari si discipline legale diferite. Nu a

method of regulation be taken into account,
most probably the result would be the
existence of two branches of law only —
public law and private law. The discussion
on legal disciplines is rooted in the 18" and
19" centuries, when the categorization of
the system of private law was created,
followed by a categorization of the whole
legal system. However, new branches of
law emerge even in the 20 century — let us
just mention the example of labour law,
which gained independence from the civil
law (and Civil Codes) only in the 20"
century. What was the reason for creating
this discipline? It was the specificity of
subject of regulation, as well as the attempts
to introduce public law methods of
regulation into this previously purely
private relationship. Does not the same
happen with the sports? The Court of
Justice of the European Union regularly
refers to a specificity of sports, just like the
Court of Arbitration for Sport.[6] Is that a
reason enough to create new branch of law?
The subject is specific, but is the method of
regulation specific as well? So far, it seems
that the general opinion of lawyers is
inclined to claim that the “sports law” is at
most a pedagogic discipline, not a scholarly
one, as it only represents a collection of
approaches from perspectives of different
legal branches [7] (however, none of them
prevails absolutely so as to justify a
subsumption of sports law under one of
these disciplines). This certainly is true, but
the same could be claimed about the
attempts of the labour lawyers to regulate
fundamental rights of a human being within
the employment relationship. Is that not a
dominion of constitutional law, or
international law? In every branch of law,
there is an overlapping of different
approaches and different legal disciplines.
Has the legal thinking by now not evolved
enough in comparison with the 19™ century,
if it still needs to think in categories of legal
disciplines, created in the past? Does not the
current world prove the naivety of an
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evoluat pana acum gandirea legald suficient
in comparatie cu secolul al XIX-lea, daca
incd are nevoie sd gandeascd in categoriile
disciplinelor legale, create in trecut? Lumea
curentd nu cumva demonstreaza naivitatea
unei incercari de a categoriza luma in
“ambalaje” ideale?

La acest punct, voi lasa deoparte
chestiunea dreptului sportiv ca o ramurad
separatd a dreptului §si ma voi concentra pe
subiectul lucrarii mele. Voi incerca sa discut pe
marginea problemei specificitatii sportului in
contextul dreptului international §i european, in
special din punctul de vedere al drepturilor
umane fundamentale si drepturilor sociale.
Conceptul de specificitate nu este clar si poate
este lasat neclar in mod intentionat. Este
invocat de organizatiile sportive ca un motiv
pentru scutirea sportului de aplicarea legii.
Totusi, acest lucru nu este intotdeauna posibil,
deoarece sportivii sunt cetdteni la fel ca oricare
altii. In afard de faptul ci sunt cetiteni, ei sunt
considerati muncitori (cel putin in sporturile
colective) in majoritatea Statelor Membre ale
UE, desi acesta nu e cazul Republicii Slovace.
Acolo, jucatorii sunt considerati liber-
profesionisti, desi conform Codului Muncii
acestia ar trebui considerati angajati. Situatia
actuala este, totusi, acceptatd de toate
persoanele implicate — jucatori, cluburi, chiar
tribunale nationale, in special din motive
financiare. De fapt, tinand seama ca jucatorii
liber-profesionisti ar putea avea un efect direct
asupra  drepturilor lor  exprimate 1in
instrumentele internationale, trebuie acest lucru
inteles ca o parte a “specificitatii”? Ce anume
mai intrd in aceastd categorie §i care sunt
efectele drepturilor umane si sociale de baza la
nivel mondial? Ce efect are In lumea dreptului
muncii? Care este relatia dintre regulile
sportive si regulile dreptului? Acestea sunt
intrebarile de baza la care trebuie sd se
raspunda.

Dar mai intdi, sa raspundem unei
alte intrebari de baza: Cine sunt actorii
principali din aceastd piesa sau jucatorii din
joc? De partea angajatului acestia sunt
sportivi individuali — atat in sporturile

attempt to categorize the world into ideal
“packages”?

At this point, I will leave the
question of sports law as a separate branch
of law aside, and concentrate rather on the
topic of my paper. I will try to dwell on the
problem of specificity of sports in the
context of international and EU law,
especially from the point of view of
fundamental human rights and social rights.
The concept of specificity is not clear, and
maybe on purpose it is left unclear. It is
invoked by the sporting organizations as a
sort of reason for exemption of sports from
the reach of law. However, this is not
always possible, due to the fact that the
sportsmen are citizens just like any other.
Besides being citizens, they are considered
workers (at least in collective sports) in
most of the EU Member States, although
this is not the case in Slovak Republic.
There, players are considered self-
employed, although based on the Labour
Code they should be considered employees.
The current situation is, however, accepted
by all the persons involved — players, clubs,
even national courts, mainly due to the
financial reasons. In fact, considering the
players self-employed could have a direct
effect on their rights expressed in the
international instruments. Is this to be
understood as a part of the “specificity”?
What else does fall under this category and
what are the effects in the world of basic
human and social rights? Can a “specificity
of sports” overrule basic rights? What effect
does it have in the world of labour law?
What is the relationship between the
sporting rules and the rule of law? These are
the basic questions to be dealt with.

But first, let us answer another basic
question: Who are the main actors in this
drama, or the players in the game? On the
side of the employee these are the
individual sportsmen — both in collective
and in individual sports. The sportsmen may
be associated in their trade unions. On the
other hand, the employers, clubs, are
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colective cat si individuale. Sportivii pot fi
asociati in propriile sindicate. Pe de alta
parte, angajatorii, cluburile sunt asociati in
ligi. Ligile si sindicatele pot intra in dialog
social,[8] sau mai precis, 1n negocieri
colective cu rezultate de forma contractelor
colective. Cluburile sunt in acelasi timp
membre ai asociatiilor sportive nationale,
care sunt membre ale federatiilor
internationale (in fotbal, aceasta este FIFA
cu uniunile sale internationale regionale,
cum ar fi UEFA). In varful piramidei, se
afla Comitetul Olimpic International (I0C).

Atat la nivelul angajatorilor cat si la
nivelul angajatilor, existd o Incercare de a
aduce dialogul social la un nivel
international mai ridicat. Asadar, pot fi
create sindicate internationale (cum ar fi
FIFPro in fotbalul profesionist) si asociatii
internationale ale angajatorilor. In sportul
general (care acoperd nu numai fotbalul), la
nivel european, se afld Asociatia Europeana
a Angajatorilor din Sport, cu sediul in
Franta.[9] Angajatii (nu numai in sport) sunt
reprezentati de UNI-Europa.[10]

Primul comitet de dialog social
european din sectorul sportiv care se ocupa
cu fotbalul profesionist a fost infiintat la
Paris la 1 iulie 2008.[11] Acesta aduce
laolalta ~ Federatia  Internationald  a
Asociatiilor Fotbalistilor Profesionisti —
Divizia Europa (FIFPro) si Asociatia Ligilor
Europene de Fotbal Profesionist
(EPFL).[12] De partea angajatorilor, exista
de asemenea, Asociatia Cluburilor Europene
(ECA). Totusi, dialogul social la nivel
national si international ramane specific
datoritd prezentei unui tert - cu cea mai
puternica pozitie, de fapt — organizatia
sportiva nationald, sau federatia sau uniunea
internationald. In acest caz, al dialogului
social european in fotbal, UEFA a fost
invitatd sd se alature si chiar sa prezideze
sedintele.[13]

Asadar, apare o relatie triunghiulara
specifica (sau chiar tripartita?) atat la nivel
national cat si. Pentru a nu avea multe forme
triunghiulare, s-a mentionat deja o structura

associated in leagues. The leagues and the
trade unions may enter into social
dialogue,[8] or more specifically, into
collective bargaining with a result in the
form of collective agreements. The clubs
are at the same time members of national
sporting associations, which are the
members of international federations (in
football, this is FIFA with its regional
international unions, such as the UEFA). On
the top of the pyramid, there is the
International Olympic Committee (I0C).

Both on the employers as well as on
the employee level, there is an attempt to
bring the social dialogue to a higher —
international level. Therefore, international
trade unions (such as FIFPro in professional
football) and international employers’
associations may be created. In general
sporting (covering not only football), on a
European level, there is the European
Association of Sport Employers, with a seat
in France.[9] Employees (not only in sports)
are represented by the UNI-Europa.[10]

The first European social-dialogue
committee in the sport sector dealing with
the professional football was established in
Paris on July 1, 2008.[11] It brings together
the International Federation of Professional
Footballers’ Associations — Division Europe
(FIFPro) and the Association of European
Professional Football Leagues (EPFL).[12]
On the employers’ side, there is also the
European Club Association (ECA). Still, the
social dialogue on the national, as well as
on the international level remains specific
due to the presence of a third party — with
the strongest position in fact — the national
sporting organization, or international
federation or union. In this case of the
European social dialogue in football, the
UEFA was invited to join and even to chair
the meetings.[13]

Therefore, a specific triangular (or
maybe even tripartite?) relationship
emerges, both on the national and
international level. To not have enough of
triangular shapes, a pyramid structure was
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piramidala si va fi mentionatd §i mai tarziu
in text, adicd o organizatie ierarhicd de
sport, cu IOC in varf, cu puteri monopoliste
la niveluri mai mari ale piramidei peste
nivelurile inferioare. Acesta este unul dintre
aspectele specificitatii sporturilor — relatia
de putere extralegala cu posibilitatea de a-gi
aplica propria vointd chiar impotriva unui
tribunal.

Dar acesta este un tip de specificitate
in sport. Exista de asemenea o altd
specificitate — problema de a distinge intre
regulile sportive care nu pot fi revizuite de
un tribunal si alte reguli care pot avea un
impact legal si ar putea incalca dreptul
national si international si deci s-ar afla sub
revizuire judiciard. Aceastd problema a fost
adusa in discutie in cazul Bosman, din cauza
dificultatilor de a distinge aspectele sportive
si economice ale sportului.[14] Totusi,
aceste probleme apartin dreptului european
si vor fi discutate numai dupa o scurtd
analizd a specificitatii sportului in dreptul
international.

2 Sportul si dreptul international

2.1.
international

Sportul apare in diverse aspecte in
instrumentele internationale. De exemplu, la
nivelul Consiliului Europei, in 1967,
Comitetul de Ministri a adoptat o Hotarare
(67) 12 referitor la dopajul atletilor, urmata
de Recomandarea nr. (79)8.[15] Printre alte
documente ale Consiliului Europei care se
referd la alte aspecte ale sportului, putem
mentiona Hotararea Ministrilor Europeni
Responsabili pentru Sport in Angajarea in
Sport 84/5 (15/16-5-1984) sau Hotararea
Adundrii  despre Sportul European si
Profesionist 1204(1999)).[16]

Pentru a lasa deoparte Consiliul
Europei s1 a ne muta pe scena internationala
mai larga, meritd sd mentiondm ca in 1978,
UNESCO a recunoscut sportul si educatia
fizica ca fiind un “drept fundamental pentru
toti”. In 1998, IOC 1 Organizatia

Sportul  in  dreptul

already mentioned and will also be
mentioned later in the text, meaning a
hierarchical organization of sporting, with
the IOC on its top, with the monopolistic
powers of the higher levels of the pyramid
above the lower levels. This constitutes one
of the aspects of the specificity of sports —
the extralegal power relationships with a
possibility to enforce own will even against
the decision of a regular court.

This is but one type of specificity in
sports. There is also another specificity — a
problem to discern between sporting rules
that are not reviewable by a court and other
rules that can have a legal impact, and could
potentially be in breach of the national or
international law and therefore fall under
the judicial review. This problem was
addressed in the Bosman case, with troubles
discerning sporting and economic aspects of
the sports.[14] These are, however, matters
of the EU law, which will be dealt with only
after a short analysis of the specificity of
sports in the international law is given.

2 Sports and the International
Law

2.1 Sports in the International Law

Sport appears in various aspects in
the international instruments. For example,
on the level of the Council of Europe, in
1967, the Committee of Ministers adopted a
Resolution (67) 12 on the doping of
athletes, followed by a Recommendation
no. (79)8.[15] From among other documents
of the Council of Europe concerning other
aspects of sporting, one can mention the
Resolution of the FEuropean Ministers
Responsible for Sport on Employment in
Sport 84/5 (15/16-5-1984) or the Resolution
of the Assembly on Europe and Professional
Sport 1204(1999)).[16]

To leave the ground of the Council
of Europe and move to a broader
international scene, it is worth mentioning
that as far back as in 1978, the UNESCO
recognized sport and physical education as
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Internationald a Muncii (ILO) au semnat un
acord pentru crearea de locuri de munca
prin intermediul sportului in Guinea-Bissau
si Mozambic. Sport mai este numit in ILO
un instrument pentru a conecta oamenii $i
pentru a fi folosit in diverse campanii (de
exemplu Impotriva muncii copiilor in
productia de industrie bund sportivd).[17]
Mai mult, in 2001, Secretarul General al
ONU a numit un consilier al ONU 1in sport
pentru pace si dezvoltare, si un raport despre
“sport pentru dezvoltare si pace” a fost
publicat in 2003.[18]

Conform Grupului de Lucru Sportiv
pentru Dezvoltare si Pace, sportul are
beneficii pentru:

Dezvoltarea individului

Promovarea sanatatii si prevenirea

bolilor

Promovarea egalitatii intre sexe

Integrarea sociala §i dezvoltarea

capitalului social

Realizarea pdcii si

prevenirea/rezolvarea conflictelor

Recuperarea de dupa

dezastre/traume §i normalizarea vietii

Dezvoltarea economica

Comunicare si mobilizare

sociala.[19]

In sfarsit, poate fi identificat un alt
aspect diferit al sportului in dreptul
international. Mai precis, IOC este presupus
a fi subordonat dreptului international:

In plus, Consiliul Federal Suedez,
unde isi are sediul Comitetul Olimpic
International, a acordat din punct de vedere
legislativ Comitetului Olimpic International
un statut legal special care il recunoaste
drept o institutie internationala. Totusi,
aplicarea unor argumente similare altor
federatii sportive internationale cum ar fi
FIFA este mai putin sigura.[20]

Foster afirmd ca Tribunalul SUA
intr-un caz din 1980 (Defrantz v. USOC) a
confirmat acest lucru:

Congresul a fost constient ca,
Comitetul Olimpic National este creatia §i
opera Comitetului Olimpic International, la

a “fundamental right for all”. In 1998, I0C
and International Labour Organization
(ILO) signed an agreement on job creation
through sport in Guinea-Bissau and
Mozambique. Sport is also referred to in the
ILO as a tool to connect people and to be
used in various campaigns (for example
against a child labour in the production of
sporting good industry).[17] Moreover, in
2001, the UN Secretary General appointed a
UN adviser on sport for peace and
development, and a report on “sport for
development and peace” was published in
2003.[18]

By the Sport for Development and
Peace International Working Group, sport is
seen to have benefits in:

Individual development

Health promotion and disease

prevention

Promotion of gender equality

Social integration and the development

of social capital

Peace building and conflict

prevention/resolution

Post-disaster/trauma relief and

normalisation of life

Economic development

Communication and social

mobilisation.[19]

Finally, another different aspect of
sports in the international law can be found.
Namely, the IOC is claimed to be a subject
of international law:

In addition the Swiss Federal Council,
which is where the International Olympic
Committee is domiciled, has legislatively
granted the International Olympic Committee a
special legal status that recognises it as an
international  institution. However  the
application of similar arguments to other
international sporting federations such as FIFA
is less sure.[20]

Foster claims that the U.S. court in a
case from 1980 (Defrantz v. USOC)
confirmed this:

Congress was necessarily aware that a
National Olympic Committee is a creation and
a creature of the International Olympic
Committee, to whose rules it must conform. The
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ale carui reguli trebuie sa se conformeze.
CON primeste puterea i autoritatea de la
Comitetul Olimpic International, unicul
proprietar al Jocurilor Olimpice.[21]

2.2. Dreptul international in sport

Dupa discutarea problemei sportului
in dreptul international, voi reveni acum la
problema dreptului international in sport.
Mai existd ceva ca dreptul international
sportiv? Foster ne reaminteste ca dreptul
international se ocupa cu relatiile dintre state,
asadar, dreptul sportiv international este
numai dreptul international aplicabil 1n
sport.[22] Pe de altd parte, Nafziger afirma
ca  “caracteristica  internationala  a
competitiilor sportive majore a modelat
formarea unui regim transnational cu
propria sa autoritate §i legitimitate.”’[23] Cu
toate acestea ce vrea sd ne spuna prin acestea
nu este un drept international traditional, ci
mai degrabd un asa-numit drept sportiv
autonom, creat de autoritatile sportive insele
— atat la nivel international cat si la nivel
national. Cu toate acestea, el foloseste
termenul de drept sportiv international, cand
afirmd cd desi CAS asigurd un cadru
international, dreptul sportiv international
ramane descentralizat.[24] El admite, de
exemplu, cd pentru determinarea legislatiei
aplicabile pentru o relatie contractuald, se
aplica regulile generale pentru dreptul privat
international. Mai mult, aplicarea deciziilor
arbitrale strdine depinde de dreptul
national.[25]

Foster distinge intre dreptul sportiv
international i cel global (adica lex
sportiva). Primul aplicat de tribunale, cel de-
al doilea definit ca “un ordin legal autonom
transnational creat de institutii  globale
private care guverneaza sportul
international”, este independent de dreptul
national. Potrivit lui Foster, in timp ce
Nafziger vede dreptul sportiv international ca
o ramurd a dreptului international, el il vede
mai degraba ca principii ale dreptului
international aplicabile in sport.[26] Totusi,
el foloseste termenul de drept sportiv
international, la fel ca si Nafziger. El distinge

NOC gets its power and its authority from the
International Olympic Committee, the sole
proprietor —and owner of the Olympic
Games.[21]

2.2 International Law in Sports

After addressing the question of
sports in the international law I will now
turn to the problem of international law in
sports. Is there anything like an
international sports law? Foster reminds us
that the international law deals with
relations between states, therefore, the
international sports law is only international
law applicable to sports.[22] On the other
hand, Nafziger claims that “the
international character of major sports
competition has shaped the formation of a
transnational regime with its own authority
and legitimacy.”[23] However, what he
means by this is not a traditional
international law, but rather a so-called
autonomous sports law, created by the
sporting bodies themselves — both on the
international as well as on the national
level. Still, he is using the term international
sports law, when claiming that even though
CAS provides an international framework,
the international sports law remains
decentralized.[24] He admits, e.g., that
while determining the law applicable for a
contractual relationship, general rules on
international private law apply. Moreover,
enforcement of foreign arbitral decisions
depends on the national law.[25]

Foster discerns between international
and global sports law (i.e. lex sportiva). The
former is applied by courts, the latter,
defined as “a transnational autonomous
legal order created by the private global
institutions that govern international sport”,
is immune from the national law. According
to Foster, while Nafziger sees international
sports law as a branch of international law,
he sees it rather as principles of
international law applicable to sports.[26]
Still, he is using the term international
sports law, just like Nafziger. He further
distinguishes “internationalized sport” and
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in continuare ‘“sportul internationalizat” si
“sportul globalizat”, un exemplu pentru cel
de-al doilea fiind Formula 1, unde nu
concureazd natiuni, ci mai degraba
companii.[27]

In concluzie, potrivit lui Foster, exista
patru tipuri de reguli folosite in sport:[28]

1. regulile jocului,

2. principiile etice ale sportului,

3. dreptul sportiv international, si

4. dreptul sportiv global (adica
practicile comune care isi au originea in
federatiile sportive internationale [29]).

Lasand deoparte principiile etice,
problema majora se afld in distinctia dintre
regulile jocului (lex ludica) si celelalte reguli
din sport, asa cum se admite si de catre CAS
la un premiu in cadrul Jocurilor Olimpice de
la Atlanta din 1996 (Mendy v. IABA). In
acest caz, un boxer a fost descalificat pentru
o loviturd sub centurd impotriva regulilor.
Completul a admis cad potrivit teoriei
traditionale,

Exista o distinctie intre ce se poate
depune la un tribunal sau complet de arbitraj
— regula dreptului - si ce nu se poate —
regula jocului. A admis totugi ca aceasta a
fost o distinctie vaga si ca teoria mai
moderna urma sa ignore distinctia in

sportul la nmivel inalt’ din cauza
consecintelor economice.[30]
Referitor la  dreptul  sportiv

international ca un grup de reguli in sport,
sau dupd Foster “principii internationale in
sport”, Foster noteaza ca Tribunalul pentru
Arbitraj in Sport, intr-un arbitraj recent a
spus ca au inclus un element major de /ex
ludica:

toate institutiile sportive, §i in special
toate federatiile sportive, trebuie sa se
supuna principiilor generale ale dreptului ...
Cu siguranta, principiile generale ale
dreptului rezultate din citirea unui numitor
comparativ sau comun al diverselor sisteme
legale si, in special, interzicerea regulilor si
masurilor arbitrare sau nerezonabile pot fi

considerate ca facand parte din lex
ludica.|31]

“globalised sport”, an example of the latter
being Formula 1, where no nationalities but
rather companies compete.[27]

To summarize, according to Foster,
there are four types of rules used in
sporting:[28]

1. the rules of the game,

2. the ethical principles of sport,

3. international sports law, and

4. global sports law (i.e. the custom
and practice that originate  within
international sporting federations [29]).

Putting the ethical principles aside,
the major problem is to be found in
distinguishing between the rules of the
game (lex ludica) and other rules in
sporting, as admitted also by the CAS in an
award at the Atlanta Olympic Games in
1996 (Mendy v. IABA). In this case, a
boxer was disqualified for a low blow
against the rules. The Panel admitted that
according to the traditional theory,

there is a distinction between what can
be submitted to a court or arbitration panel —
rule of law — and what cannot — the game rule.
It however admitted that this was a vague
distinction and that the more modern theory
was to ignore the distinction in ‘high level
sport’ because of the economic
consequences.[30]

Concerning the international sports
law as another group of rules in sports, in
Foster’s words “international principles in
sports”, Foster notes that the Court of
Arbitration for Sport in a recent arbitration
said they comprised a major element of /ex
ludica:

all  sporting institutions, and in
particular all sporting federations, must abide
by general principles of law Certainly,
general principles of law drawn from a
comparative or common denominator reading
of various legal systems and, in particular, the
prohibition of arbitrary or unreasonable rules
and measures can be deemed to be part of such
lex ludica.[31]

That means that the CAS admits that
the basic rules of (international) law apply
for sports, and to be more precise, they form
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Aceasta Inseamna ca, CAS admite ca
se aplica regulile de baza (internationale)
pentru sport, si mai exact, acestea sunt o
parte din “regulile jocului” (lex [ludica)!
Printre aceste principii, am putea enumera
urmatoarele: pacta sunt servanda, echitate,
doctrina  proportionalitatii, doctrinele
raspunderii personale, interzicerea
imbogatirii nedrepte, si doctrina clausula
rebus sic stantibus.[32]

Ultimul set de reguli din sport este
legea sporturilor globale (lex sportiva),
inteleasd de Foster ca fiind diferita de lex
mercatoria, desi analogia lor este adesea
folosita.[33] Potrivit lui Foster, aceasta
analogie este falsd deoarece baza lex
mercatoria este contractul, dar acesta nu este
cazul in sport.[34]

Pentru a reitera sistemul regulilor din
sport asa cum este inteles de Foster
(indiferent de normele etice), putem discerne:
lex ludica — regulile jocului [35] (care
include principii de drept international
conform CAS), lex sportiva si lex sportia
global (realizate de CAS). In ciuda
propunerii CAS de a vedea principiile
dreptului international ca parte a lex ludica,
eu incd le percep ca principii de drept
international aplicabile in sport, asa cum
face si Foster. Nu putem asadar sa
consideram lista principiilor enumerate mai
sus ca fiind completd si exhaustiva si, mai
mult, principiile = mentionate  anterior
reprezintd mai degraba principii de baza ale
justitiei naturale, care ar trebui sa se aplice in
fiecare sistem normativ, nu numai in dreptul
international. Existd diverse principii de
drept internaional care ar putea fi aplicate n
sport, desi acestea nu pot fi in general
percepute ca parte a lex [udica (sd ne gandim
numai la standardele internationale ale
dreptului muncii din Organizatia
Internationald a Muncii — acestea ar trebui sa
se aplice cu sigurantd tuturor angajatilor
inclusiv sportivilor si tot nu pot fi considerate
ca facand parte din lex ludica — si luam
exemplul dreptului la contract colectiv).

Sistemul complicat de reguli poate fi

a part of the “rules of the game” (lex
ludica)! Among these principles, the
following could be listed: pacta sunt
servanda,  equity, the doctrine  of
proportionality, doctrines of personal
liability, the prohibition of  unjust
enrichment, and the doctrine of clausula
rebus sic stantibus.[32]

The last set of rules in the sports is
the global sports law (lex sportiva),
understood by Foster as different from /ex
mercatoria, although their analogy is often
used.[33] According to Foster, this analogy
is false, as the grounds of lex mercatoria is
contract, but this is not the case in the
sports.[34]

To reiterate the system of rules in
sports as understood by Foster (disregarding
the ethical norms), one can discern: lex
ludica — rules of the game [35] (comprising
principles of international law according to
the CAS), lex sportiva and the global lex
sportiva (made by the CAS). Despite the
CAS’s proposal to see principles of
international law as a part of /ex ludica, 1
still perceive them as the international law
principles applicable to sports, just like
Foster does. One can namely not consider
the list of the principles enumerated above
as complete and exhaustive, and, moreover,
the principles mentioned previously
represent rather the basic principles of
natural justice, which should apply in every
normative system, not only in the
international law. There are different
principles of international law that could be
applied in sports, although they can not
generally be perceived as a part of /ex
ludica (just think of the international labour
law standards of the International Labour
Organization — these should certainly apply
to all workers including the sportsmen and
still can not be considered as a part of /ex
ludica — take an example of the right to
collective bargaining).

The complicated system of rules can
be simplified into two basic systems of
rules — rules of sporting (lex ludica, lex

Annals of the ,,Constantin Brancusi” University of Targu Jiu, Juridical Sciences Series, Issue 2/2010

177



Analele Universitatii “Constantin Briancusi” din Targu Jiu, Seria Stiinte Juridice, Nr. 2/2010

simplificat Tn doud sisteme de bazad de reguli
— regulile de practicare a sportului (/ex
ludica, lex sportiva [36]- locale sau globale,
acestea sunt 1n general proprii 1.e.
autonome, numai rar emise de stat — adica
heteronome, in cazul statelor
interventioniste) si legile aplicabile in sport
(internationale, supranationale sau nationale
— de ex. Dreptul constitutional poate avea un
efect asupra relatiei sportive garantand
dreptul de revizuire a cazului de catre un
tribunal national).

In concordanti cu aceastd lucrare,
voi studia mai intdi dreptul international
asupra drepturilor umane aplicabil Tn general
sportivilor si apoi, in capitolul urmator, voi
discuta madsurile de protectie ale Uniunii
Europene referitoare la drepturile
fundamentale si libertatile sportivilor.

Dar, mai intdi, dreptul international:
Care sunt principalele probleme care apar in
domeniul sportului, in ceea ce priveste
principiile de baza ale dreptului, drepturile si
libertatile fundamentale garantate de dreptul
international? Ne putem gandi imediat la
incercarile de a limita accesul strainilor in
echipele nationale, problemele referitoare la
rezilierea  contractelor  (trebuie  platite
compensatii mari, din cauza nevoii de
stabilitate contractuald), si la “caracterul
specific i autonom” al  rezolvarii
conflictelor, incercand sa se evite competenta
tribunalelor nationale. Vor fi acestea
considerate discriminare, sclavie (sau munca
fortatd)[37] si respectiv, negarea unui proces
corect?

Cel mai mare impact in domeniul
dreptului international al drepturilor omului
il are fara indoialda Declaratia Universald a
Drepturilor Omului a ONU din 1948, care
garanteazd tratament absolut egal (art. 2),[38]
dreptul la libertate (art. 3), interzicerea
sclaviei (art. 4) si “dreptul la o solutionare
efectivai de catre instantele nationale
competente pentru actele care incalca
drepturile  fundamentale  acordate de
constitutie sau prin lege” (art. 8). Art. 10
acordd tuturor (inclusiv sportivilor) dreptul

sportiva [36]— either local or global, these
are generally self-made — i.e. autonomous,
only rarely state-made — i.e. heteronomous,
in the case of interventionist states) and law
applicable to sports (international,
supranational ~ or  national e.g.
constitutional law may have an effect on
sporting relationship by guaranteeing the
right to have a case reviewed by the
national court).

For the sake of this paper, I will first
examine the international law on human
rights generally applicable to sportsmen,
and then, in the following chapter, I will
deal with the European Union safeguards of
the fundamental rights and freedoms of the
sportsmen.

But first, the international law:
Which are the main problems occurring in
the area of sports, related to the basic
principles of law, basic rights and freedoms
guaranteed by the international law? One
can immediately think of attempts to limit
access of non-nationals to national teams,
problems with the termination of the
contract (high compensations have to be
paid, due to the need of a contractual
stability), and the  “specific  and
autonomous” character  of  dispute
resolution, trying to evade the competence
of national courts. Are these to be
considered as discrimination, slavery (or
forced labour)[37] and denial of fair trial,
respectively?

The largest impact in the field of
international law of human rights certainly
has the U.N. Universal Declaration of
Human Rights from 1948, guaranteeing
absolute equal treatment (art. 2),[38] right
to liberty (art. 3), prohibition of slavery (art.
4) and “the right to an effective remedy by
the competent national tribunals for acts
violating the fundamental rights granted
him by the constitution or by law” (art. 8).
The art. 10 grants everyone (including
sportsmen) the right “to a fair, and public
hearing by an independent and impartial
tribunal, in the determination of his rights
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“la o audiere corecta si publica de catre un
tribunal  independent i  impartial, in
determinarea drepturilor §i  obligatiilor
oricarei acuzatii criminale impotriva sa.”
Desi ultima parte a propozitiei vorbeste de
acuzatii criminale, articolul este de altfel
foarte general, incluzand fiecare determinare
posibild a drepturilor. Sunt audierile
disciplinare care se tin 1n spatele usilor
inchise compatibile cu aceste principii?

In continuare in Declaratie, art. 12 i
protejeazd pe toti impotriva “inferferentei
arbitrare in viata privatd completand cu
afirmatia “foata Ilumea are dreptul la
protectie din partea legii impotriva acestor
amestecuri  sau atacuri.” Regulile de
comportament ale jucatorilor din timpul liber
incalcd aceastd reguld? Cum sunt jucatorii
protejati  Impotriva acestor amestecuri?
Jucatorilor nu 1li se permite adesea prin
contract sa 11 exprime opinia cu privire la
anumite subiecte in public. Este acest lucru
compatibil cu art. 19 care afirma “7oata
lumea are dreptul la libertatea de opinie §i
expresie; acest drept include libertatea de a
avea opinii fara interferenta si de a cauta,
primi §i raspandi informatii §i idei prin orice
mijloace i indiferent de frontiere.”?

Art. 13 referitor la libertatea de
migcare poate fi vdzut In concordantd cu
principiul european al libertatii de miscare,
impiedicat de taxele de transfer sau taxele de
despagubire. =~ Sunt  aceste  obstacole
proportionale?

Art. 20 garanteazd libertatea de
asociere — chiar de asociere in sindicate
(repetata explicit 1n art. 23). Este acest lucru
posibil si pentru jucdtorii din tarile unde nu
sunt considerati angajati, ci mai degraba liber
profesionisti? Cum este atunci garantat
dreptul la sigurantd nationala, mentionat in
art. 22, dacd ei nu pot face parte dintr-o
schema de asigurari sociale fiind mai
degraba liber profesionisti decat angajati?
Mai mult, este respectat dreptul lor la
concedii de odihna cu platd (art. 24) daca
sunt liber profesionisti?

Atat de multe Intrebari si acestea sunt

and obligations and of any criminal charge
against him.” Although the last part of the
sentence speaks of criminal charges, the
article is otherwise very general, comprising
every possible determination of rights. Are
the disciplinary hearings which are held
behind closed doors compatible with these

principles?

Further in the Declaration, art. 12
protects everyone against  “arbitrary
interference with his privacy”,

complemented by the statement “everyone
has the right to the protection of the law
against such interference or attacks.” Are
the rules on conduct of the players in their
free time in breach of this rule? How are the
players protected against such interference?
Players are often not allowed by their
contract to express their opinion on certain
matters publicly. Is this compatible with the
art. 19 stating “Everyone has the right to
freedom of opinion and expression; this
right includes freedom to hold opinions
without interference and to seek, receive
and impart information and ideas through
any media and regardless of frontiers.”?

Art. 13 on the freedom of movement
can be seen in the line with the European
principle of the freedom of movement,
hampered by transfer fees or compensation
fees. Are these obstacles proportionate?

Art. 20 guarantees freedom of
association — even to associate in trade
unions (repeated explicitly in art. 23). Is this
possible also for the players in countries,
where they are not considered as
employees, but rather as self-employed?
How is then their right to social security
guaranteed, mentioned in art. 22, if they
may not be a part of a social insurance
scheme being self-employed rather than
employees? Further, is their right to rest and
leisure, and holidays with pay (art. 24)
respected, if they are self-employed?

So many questions, and that is only
the rights expressed in the Universal
declaration from 1948. The Declaration was
followed in the 1966 by the International
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numai drepturile exprimate in declaratia
universald din 1948. Declaratia a fost urmata
in 1966 de Conventia Internationald asupra
Drepturilor Economice, Sociale si Culturale
(in vigoare din 1976), repetand drepturile
sociale referitoare la munca, infiintarea
sindicatelor si dreptul la greva. In final, ar
putea fi mentionate instrumente specifice
cum ar fi Conventia pentru Eliminarea
tuturor Formelor de Discriminare impotriva
Femeilor si Conventia Internationald de
Eliminare a tuturor Formelor de Discriminare
Rasiald, precum si Conventia Natiunilor
Unite pentru drepturile copilului.[39]

Dintre documentele regionale, putem
mentiona de ex., Conventia Europeand a
Drepturilor Omului din 1950, care protejeaza
impotriva sclaviei, servitutii $i muncii fortate
(obligatorii) (art. 4). Un proces corect este
garantat “in determinarea drepturilor §i
obligatiilor sale civile sau oricarei acuzatii
criminale impotriva sa” (art. 6). In cazul in
care o decizie a unei autoritdti sportive
interfereaza cu drepturile si obligatiile civice
ale jucatorului, acesta are dreptul la o audiere
corectd si publicd de catre un tribunal
independent si impartial stabilit prin lege.
Arbitrajele  sportive incearcd sd evite
indeplinirea juridicd a acestor criterii? Sau
numai instantele nationale fac acest lucru?

Dreptul la intimitate este repetat in
art. 8, permitand amestecul numai “pentru
protectia  drepturilor  si  libertatilor
celorlalti.” Reglementarea comportamentului
privat al jucatorului respectd intotdeauna
obiectivul protectiei drepturilor si libertatilor
celorlalti, cum ar fi ale clubului ca angajator?
Dreptul la libertatea de expresie poate de
asemenea sa fie limitat numai in
circumstante similare (art. 10).

In final, art. 13 solicitd o solutionare
in fata unei autoritdti nationale dacd aceste
drepturi sunt negate sau reduse in vreun fel
prin incélcarea Conventiei, iar Protocolul din
1963 recunoaste libertatea de miscare.

Nu existd un raspuns simplu la toate
aceste Intrebari. Dar, in principiu, drepturile
ar trebui sa se aplice pentru toti, cu conditia

Covenant on Economic Social and Cultural
Rights (in force since 1976), repeating the
social rights relating to work, union
formation, adding the right to strike.
Finally, specific instruments like the
Convention on the Elimination of All Forms
of Discrimination Against Women and the
International Convention on the Elimination
of All Forms of Racial Discrimination could
be mentioned, as well as the United Nations
Convention on the rights of the child.[39]

From among the regional documents,
one can mention e.g. the European
Convention on Human Rights from 1950,
protecting against slavery, servitude and
forced (compulsory) work (art. 4). Fair trial
is guaranteed “in the determination of his
civil rights and obligations or of any
criminal charge against him” (art. 0).
Should therefore any decision of a sporting
body interfere with the civic rights and
obligations of the player, he has a right to
have these determined by a fair and public
hearing by an independent and impartial
tribunal established by law. Do the sporting
arbitrations trying to evade a judicial review
fulfill these criteria? Or only national courts
do?

The right to privacy is repeated in
the art. 8, allowing for interference only
“for the protection of the rights and
freedoms of others.” Is the regulation of
private conduct of a player always
following the goal of protection of the
rights and freedoms of others, e.g. of the
club as an employer? The right to freedom
of expression can also be limited only under
similar circumstances (art. 10).

Finally, art. 13 calls for an effective
remedy before a national authority should
these rights be denied or diminished in any
way in breach of the Convention, and a
Protocol from 1963 recognizes a freedom of
movement.

There is no simple answer to all
these questions. Yes, basically the rights
should apply to everybody, provided there
is not another interest present, which would
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sa nu existe un alt interes, care ar permite o
reducere proportionald a drepturilor. Aceasta
este totusi o problema complicata, decisa de
obicei de instante in functie de fiecare caz.

3. Sportul si Uniunea Europeana

Care este pozitia sportului in Uniunea
Europeana? Exista o politicd speciald a UE
sau o reglementare legald sau “un model
european al sportului”? Curtea de Justitie a
Uniunii Europene recunoaste specificitatea
sportului? Cum  influenteazd  aceasta
specificitate aplicabilitatea legislatiei in
sport? Acestea sunt Intrebari la care voi oferi
un raspuns in acest.

In SUA, sportul este o parte a
showbiz-ului, o industric de entertainment,
fiind practicat pentru profit. In Europa,
abordarea predominantd este mai degraba
aceea a unei strategii de maximizare a
castigului in loc de o strategie pentru
maximizarea profitului.[40] Asadar, se pare
ca Europa ar trebui sa se orienteze mai mult
spre recunoasterea unui statut special “social
si cultural” al sportului, 1n loc sa-1 considere
o simpla afacere.

Aceasta inseamna cd existd ‘“‘un
model european al sportului”? Asa cum
remarca M. Moreuil,[41] potrivit Raportului
asupra Sportului realizat de Comisia
Europeana in 1999 la Helsinki, “exista multe
trasaturi comune in modurile in care este
practicat §i organizat sportul in Europa [...]
si este asadar posibil sa se vorbeasca despre
o abordare europeana a sportului pe baza
conceptelor §i principiilor comune”. Totusi,
el atrage imediat atentia asupra abordarii
Comisiei Europene in recenta sa Cartd Alba
asupra Sportului, afirmand ca “orice
incercare de a defini precis un Model
European al Sportului isi atinge repede
limitele”.[42]

Care ar trebui sa fie numitorul comun
al sportului in UE, care creeaza imaginar un
model european al sportului? As putea spune
ca este aplicarea standardelor comune (in
special respectdnd drepturile de bazd), si

proportionately allow for a reduction of
rights. This is however a complicated
matter, usually decided by the courts on a
case-by-case basis.

3. Sports and the European Union

What is the position of sports within
the European Union? Is there a special EU
policy, or legal regulation, or a special
“European model of sports”? Does the
Court of Justice of the European Union
recognize specificity of sport? And how
does this specificity influence the
applicability of European law in sports?
These are the questions that I will offer an
answer to in this chapter.

In the USA, sporting is a part of
showbusiness, of the entertainment
industry, being practiced for profit. In
Europe, the prevailing approach is rather
that of a win maximizing strategy instead of
a profit maximizing strategy.[40] Therefore,
it seems that the Europe should be more
inclined to recognizing a special “social and
cultural” status of sports, rather than
considering it as a pure business.

Does it mean there is a special
“European sports model”? As M. Moreuil
noted,[41] according to the European
Commission’s 1999 Helsinki Report on
Sport, “there are many common features in
the ways in which sport is practiced and
organised in Europe [...] and it is therefore
possible to talk of a European approach to
sport based on common concepts and
principles”. However, he immediately
points to the European Commission’s
approach in its recent White Paper on Sport,
reading that “any attempt at precisely
defining a European Sport Model quickly
reaches its limits”.[42]

What should be the common
denominator of sporting in the EU,
potentially creating an imaginary European
model of sports? I would say it is the
application of common standards (mainly
respecting  the  basic  rights), and
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intelegand relatia dintre regulile pur sportive
si principiile specifice (in special libertatea
de migcare) pe baza carora este creatd
Uniunea Europeana. Sunt in principal aceste
domenii, unde este invocata “specificitatea”
sportului  pentru a preveni aplicarea
legislatiei europene, a principiilor si
standardelor sale.

Pentru a analiza corect pozitia
sporturilor si sportivilor in UE, voi discuta
mai Intdi — la fel ca si in capitolul anterior
despre dreptul international despre
drepturile fundamentale, care ar trebui
respectate de fiecare entitate din UE, inclusiv
de catre organizatiile sportive. Acestea nu
sunt in general foarte diferite de principiile
generale ale dreptului international. Din nou,
le voi alege pe acelea care au cea mai mare
relevanta pentru sport:

Carta UE a drepturilor
fundamentale din 2000, desi nu este
executorie din punct de vedere legal, stabileste
standardele de baza care trebuie respectate in
toate domeniile vietii §i activitatii umane din
Uniune. In art. 5, interzice sclavia, servitutea
si munca fortatd, precum si traficul de fiinte.
Aceasta este de obicei folosita pentru a-i da
exemplu pe agentii jucdtorilor care aduc
adesea tinere talente in Europa, “vanzandu-i”
mai departe, fard a avea grija de ei sau fara a
le oferi servicii. Art. 7 garanteaza dreptul la
intimitate, art. 11 libertatea de exprimare, iar
art. 12 libertatea de asociere inclusiv
infiintarea si aderarea la sindicate, in timp ce
art. 28 respectd dreptul la contract colectiv si
actiune colectiva (in ceea ce priveste legile
nationale). Art. 15 permite libertatea de a
cauta un loc de munca in orice alt Stat
Membru (aplicabild pentru jucdtorii de
sporturi in echipd) sau de a presta servicii in
orice State Membre (aplicabila pentru
sporturile individuale). Libertatea generala
de miscare se afli in art. 45. In final,
articolele 20 si 21 prevad egalitatea si
nediscriminarea (din nou, se poate pune
problema jucatorilor interni si internasionali
in echipele nationale, sau jucatorilor). Carta
nu a omis drepturile copiilor si tinerilor —

understanding the relationship between
purely sporting rules and the specific
principles (mainly freedom of movement)
on which the European Union is created. It
is mostly these areas, where a “specificity”
of sport is invoked, to prevent application of
the European law, its principles and
standards.

To analyse properly the position of
sports and sportsmen in the EU, I will first
address — just like in the previous chapter
on international law — the fundamental
rights, which should be respected by every
entity in the EU, including sports
organizations. These are basically not much
different from the general principles of
international law. Again, I will pick mainly
those that are of the highest relevance for
sports:

The Charter of fundamental rights
of the EU from 2000, although not legally
binding, sets the basic standards to be
respected in all areas of human life and
activity within the Union. In its art. 5, it
prohibits slavery, servitude and forced
labour, together with the trafficking in
human beings. This is sometimes used to
point to the players’ agents, who often bring
young talents to Europe, “selling” them
further, without taking any care for them
and without offering them any services. Art.
7 guarantees the right to privacy, art. 11 the

freedom of expression, and art. 12 the
freedom of  association including
establishing and joining trade unions,

whereby art. 28 respects the right to
collective bargaining and collective action
(with respect to the national law). Art. 15
allows for the freedom to seek employment
in any other Member State (applicable to
the players of collective sports) or to
provide services in any Member States
(applicable to individual sports). General
freedom of movement is to be found in art.
45. Finally, articles 20 and 21 provide for
equality and non-discrimination (again, the
question of domestic and foreign players in
national teams, or of home-grown players
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acestea sunt protejate in art. 24.[43] Articolele
care discutd special angajatii protejeaza
sportivii (atdta vreme cat sunt angajati)
impotriva concedierii nejustificate in art. 30, si
impotriva muncii efectuate de catre copii in
art. 32. Siguranta sociala este garantatd in art.
34 si masurile de sigurantd procedurale —
dreptul la o rezolvare eficienta si la un proces
corect — sunt stabilite in art. 47 si 48,
garantand un proces corect cu audiere publica
si in fata unui tribunal independent.

In concluzie, este necesar sa retinem
cd aceste reguli, in afara faptului ca nu sunt
obligatorii din punct de vedere legal, in
conformitate cu art. 51 “se adreseaza
institutiilor si autoritatilor Uniunii in ceea ce
priveste principiul subsidiaritatii si Statelor
Membre numai cand acestea implementeaza
legislatia Uniunii.” Aceasta inseamna ca
aceste drepturi nu sunt universal obligatorii si
nu sunt aplicabile daca legislatia Uniunii nu
este aplicatd. Ele trebuie luate in considerare
numai cand se aplicd legislatia UE.

Totusi, aceastd Cartd este importantd
deoarece autoritatile UE ar trebui sd adere la
aceste drepturi ca la o “legislatia indulgenta”,
atunci cand creeaza si aplica legislatia UE. $i
acest lucru este relevant si pentru domeniul
sporturilor, deoarece sportivii, la fel ca toti
ceilalti cetateni ai UE sunt direct afectati de
legislatia UE si de interpretarile si aplicatiile
sale, chiar daca Tnainte de 2009 (Tratatul de
la Lisabona), nu a existat nicio referire la
sport in tratatele de baza ale UE. A existat
numai o incercare ( a UEFA) pentru un
protocol despre sport, atagat la Tratat.[44]
Totusi, de-abia Incepand cu Tratatul de la
Lisabona, sportul si-a croit drumul spre
Tratat.

Din numarul de incercdri anterioare
esuate sau imperfecte de a conecta sportul si
UE, poate fi mentionata cea din 1997, cand
Declaratia despre Sport de la Amsterdam a
fost proclamatd ca o anexd neexecutorie a
Tratatului de la Amsterdam, relevand
“importanta sociala a sportului” si solicitand
autoritdtilor europene “sa asculte asociatiile
sportive atunci cand este vorba de intrebari

can be raised). The Charter did not omit the
rights of children and young people — these
are protected in art. 24.[43] Articles dealing
specifically with workers do protect the
sportsmen (as long as they are workers)
against unjustified dismissal in art. 30, and
against child labour in art. 32. Social
security is guaranteed in art. 34 and the
procedural safeguards — right to an effective
remedy and to a fair trial — are established
in art. 47 and 48, guaranteeing a fair trial
with public hearing and before an
independent tribunal.

To conclude, it is necessary to note,
that these rules, besides not being legally
binding, are according to the art. 51
“addressed to the institutions and bodies of
the Union with due regard for the principle
of subsidiarity and to the Member States
only when they are implementing Union
law.” That means these rights are not
universally binding and not applicable if
Union law is not being applied. They have
to be taken into account only when applying
EU law.

Still, this Charter is of importance
since the EU bodies should adhere to these
rights as to a “soft law”, when creating and
applying EU law. And this is relevant for
the area of sports as well, since the
sportsmen just like any other citizens of the
EU are directly affected by the EU law and
its interpretations and application, even
though before 2009 (Lisbon Treaty), there
was no mention of sports in the basic
treaties of the EU. There was only an
attempt (by UEFA) for a protocol on sports,
attached to the Treaty.[44] However, it was
only with the Lisbon treaty that the sport
found its way into the Treaty.

From the number of previously
failed or imperfect attempts to connect sport
and the EU, the one from 1997 can be
mentioned, when the Amsterdam
Declaration on Sport was proclaimed as a
non-binding attachment to the Amsterdam
Treaty, emphasizing the “social significance
of sport” and asking European bodies “fo
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importante care afecteaza sportul.” In 1998,
Comisia a publicat o lucrare “Dezvoltarea si
Perspectivele pentru Activitatea Comunitatii
in Domeniul Sportului” si un document
consultativ “Modelul European al Sportului.”
Raportul de la Helsinki asupra Sportului din
1999 a incercat sa reconcilieze pastrarea
regulilor sportive in conditiile schimbarii
cadrului legal in UE. In 2000, Consiliul
Europei a raspuns la  Concluziile
prezidentiale Santa Maria de Feira, unde a
solicitat Comisiei si Consiliului “sa tina
seama de caracteristicile specifice ale
sportului in Europa si de functia sa sociala
in administrarea politicilor comune.” In
acelagi an, dupa adunarea Consiliului
Europei de la Nisa, a fost datd Declaratia
despre Sport de la Nisa, in care Consiliul
Europei  recunostea cd  “‘este  rolul
organizatiilor sportive sa isi organizeze §i sa
isi promoveze sporturile lor particulare, in
special in ceea ce priveste regulile sportive
aplicabile in realizarea echipelor nationale,
in modul in care considera ca le reflecta cel
mai bine obiectivele.”[45] Cu toate acestea,
niciuna dintre aceste declaratii nu a avut
putere legala.[46]

Numai incepand cu 1 decembrie
2009, cand a intrat in vigoare Tratatul de la
Lisabona, Articolul 6 al Tratatului despre
functionarea UE (fostul Tratat al CE)
stipuleazd ca “Uniunea va avea competenta
de a realiza actiuni pentru a sprijini,
coordona sau suplimenta actiunile Statelor
Membre. Domeniul acestor actiuni va fi la
nivelul european sportul”.  Aceasta
inseamnd ca, in timp ce TInainte de 1
decembrie 2009, UE avea competenta de a
interveni In sport numai prin regulile
generale aplicabile tuturor cetatenilor sau
angajatilor UE, incepand cu 1 decembrie
2009, sportul va fi subordonat direct
legislatiei europene. Ce poate exact UE sa
faca in domeniul sportului este exprimat in
Titlul al XII-lea despre Educatia, Pregatirea
Profesionala, Tineret si Sport, in art. 165
TFEU (ex art. 149 Tratatul CE):

[..]

listen to sports associations when important
questions affecting sport are at issue.” In
1998, Commission published a paper “The
Development and Prospects for Community
Activity in the Field of Sport” and a
consultation document “The European
Model of Sport.” The Helsinki Report on
Sport from 1999 tried to reconcile
preservation of sporting rules with the
changing legal framework within the EU
law. In 2000, the European Council has
responded in the Santa Maria de Feira
Presidency Conclusions, where it requested
that the Commission and the Council should
“take account of the specific characteristics
of sport in Europe and its social function in
managing common policies.” The same
year, after the Nice European Council
meeting, a Nice Declaration on Sport was
issued, where the European Council
admitted that “it is the task of sporting
organizations to organize and promote their
particular sports, particularly as regards
the specifically sporting rules applicable
and the make-up of national teams, in the
way which they think best reflects their
objectives.”[45] However, none of these
declarations was legally binding.[46]

Only since December 1, 2009, when
the Lisbon Treaty entered into force, Article
6 of the Treaty on the Functioning of the
EU (former EC Treaty) states that “the
Union shall have competence to carry out
actions  to  support,  coordinate  or
supplement the actions of the Member
States. The areas of such action shall, at
European level, be ... sport”. This means
that while before December 1, 2009, the EU
was competent to interfere with the sport
only via general rules applicable to all EU
citizens, or workers, since December 1,
2009, sport can be addressed directly in the
European law. What exactly can the EU do
in the area of sport is expressed in Title XII
on Education, Vocational Training, Youth
and Sport, in art. 165 TFEU (ex art. 149 EC
Treaty):

[..]
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Uniunea va contribui la promovarea
problemelor sportive europene, tindnd seama
de natura specifica a sportului, de structurile
sale bazate pe activitatea voluntara §i de
functia sa sociala si educationald.

Actiunea Comunitatii va fi indreptata

catre:

[--]

— dezvoltarea dimensiunii europene in
sport, prin promovarea corectitudinii i
transparentei in competitiile sportive §i
cooperarii intre autoritatile responsabile cu
sportul si prin protejarea integritatii fizice §i
morale a sportivilor si sportivelor, in special
a celor tineri.

Acest articol ar putea fi inteles de
organizatiile sportive ca un fel de
victorie,[47] codificand “natura specifica a
sportului” in tratatul de baza. Sportul este
recunoscut nu numai ca o afacere, ci si ca un
caracter voluntar si sunt evidentiate functiile
sale sociale si economice. Este acesta
adevdratul “model european al sportului”?

In afara acestei “victorii” a sportului,
UE a capatat In acelasi timp competentd in
promovarea corectitudinii §i transparentei in
competitiile sportive si protejarea integritatii
fizice si morale a sportivilor si sportivelor n
special a celor tineri .

Daca comparam aceasta competenta
cu problemele de baza ale drepturilor si
libertatilor sportivilor mentionate atunci cand
am analizat standardele internationale ale
drepturilor i libertatilor fundamentale
precum si standardele europene, putem
concluziona ca toate zonele identificate ca
fiind problematice pot fi acum direct
abordate de Uniunea Europeand, in special
cand sunt subordonate  organizatiilor
sportive. Asadar, nu cred ca pretentiile de
specificitate, exprimate in art. 165 ar putea
proteja in vreun fel sportul de competenta
crescandd a UE 1n sport. Pand la urma, este
rolul Curtii de Justitie sd decida posibilele
diferente in perceptia “specificitdtii”, iar
Curtea si-a dezvoltat deja propriul mod de a
intelege “specificitatea” care nu contravine in
niciun fel art. 165 TFEU si reprezintd inca o

The Union shall contribute to the
promotion of European sporting issues, while
taking account of the specific nature of sport,
its structures based on voluntary activity and its
social and educational function.

Community action shall be aimed at:

[...]

— developing the European dimension
in sport, by promoting fairness and openness in
sporting competitions and cooperation between
bodies responsible for sports, and by protecting
the physical and moral integrity of sportsmen
and sportswomen, especially young sportsmen
and sportswomen.

This article could be understood by
the sporting organizations as a sort of
victory,[47] codifying the “specific nature
of sport” in the basic treaty. Sport is
recognized not only as business, but also the
voluntary character of its structures, and its
social and economic functions are stressed.
Is this the true “European model of sport™?

Besides this “victory” of sports, the
EU at the same time obtained competence
in promoting fairness and openness in
sporting competitions and protection of the
physical and moral integrity of sportsmen
and sportswomen, especially the young
ones.

If we compare this competence with
the basic problems of sportsmen’s rights
and freedoms, mentioned while analyzing
the international standards of basic rights
and freedoms as well as the European
standards, one can conclude, that all the
areas identified as problematic can now
directly be approached by the European
Union, specifically addressing the sporting
organizations. Therefore, I do not think that
the claims of specificity, as expressed in art.
165 can somehow protect the sporting from
ever increasing competence of the EU in
sports. After all, it is the task of the Court of
Justice to decide potential discords in the
perception of “specificity”, and the Court
has already  developed  its own
understanding of “specificity” which is in
no way in contravention with the art. 165
TFEU and still represents an interference
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interferentd in anumite chestiuni care au fost
considerate anterior de interes pur sportiv.

In deciziile anterioare, Curtea de
Justitie a folosit deja articole referitoare la
libertatea angajatilor de a presta servicii
pentru a face cunoscute probleme referitoare
la sport. A fost posibil datorita faptului ca pe
baza deciziei din cazul Lawrie Blum
(specificata ulterior in cazul Agegate [48]),
ca fiecare persoand care lucreaza 1In
subordine sda fie consideratd angajata.
Aceasta a avut un impact uriag chiar si in
industria sportiva, deoarece insemna ca si
sportivii care lucreazd in subordine (in
special in cazul sporturilor de echipd) sunt
considerati angajati conform legislatiei
Uniunii Europene. Dacd nu se afla intr-un
sport de echipa, sportivul poate fi liber-
profesionist, prestand servicii.[49] Curtea a
discutat acest lucru in cazul Deliége case,
unde s-a afirmat ca serviciile nu trebuie
platite de aceia pentru care sunt prestate in
primul rand.[50]

Sportul si specificitatea sa au fost
discutate de Curte in cazurile: Walrave si
Koch (interzicand discriminare pe baza
nationalitatii Tn sport atata vreme cat sportul
este o activitate economicd), Dona si
Mantero (discriminare pe motive
neeconomice, pur sportive este permisd),
Bosman (interzicand sistemul cotelor si
taxelor de transfer ca fiind o discriminare si
un obstacol pentru libertatea de miscare),
Deli¢ge (considerand un judocan ca fiind un
prestator de servicii i respectand regulile
sportive atunci cand se alege un sportiv
pentru a participa la o competitie
internationald), Lehtonen (intarzierile pentru
transferul jucétorilor pot fi acceptate ca fiind
de interes pur sportiv si, deci acceptabile
[51]), Piau (regulile FIFA referitoare la
agentii jucatorilor pot fi acceptate chiar daca
restrictioneaza competitia, deoarece
contribuie la credibilitatea [52]), Meca-
Medina (regulile anti-doping nu sunt automat
de interes pur sportiv [53]), si cazul Bernard
(unde curtea a acceptat despagubiri pentru
educatia tinerilor jucdtori in cazu in care

into certain matters previously considered
to be of a purely sporting interest.

The Court of Justice has in its
previous decisions used the articles on
freedom of workers and freedom to provide
services to address the issues related to
sporting. It was possible due to the fact that
on the basis of the decision in the case
Lawrie Blum (further specified in the case
Agegate [48]), every person working in
subordination for remuneration is to be
considered as employee. This had a huge
impact even within the sporting industry, as
this meant that also sportsmen working in
subordination (mainly in the case of
collective sports) are considered employees
for the sake of the European Union law. If
not in a collective sport, sportsman can be a
self-employed person, providing
services.[49] The court addressed this in
Deliége case, where it said that the services
need not to be paid for by those for whom
they are primarily performed.[50]

Sport and its specificity was
addressed by the Court in the cases:
Walrave and Koch (prohibiting

discrimination based on nationality in sport
as long as the sport is an economic activity),
Dona and Mantero (discrimination on non-
economic, purely sporting grounds is
allowed), Bosman (prohibiting quota system
and transfer fees as being a discrimination
and a hindrance for the freedom of
movement, respectively), Deliege
(considering a judoka as a provider of
services and respecting sporting rules on
choosing a sportsman to take part in the
international competition), Lehtonen
(delays for the transfer of players can be
accepted as being of a purely sporting
interest, and therefore acceptable [51]), Piau
(FIFA rules on players’ agents can be
accepted even though they restrict
competition, because they contribute to the
trustworthiness of the agents [52]), Meca-
Medina (anti-doping rules are not
automatically of purely sporting interest
[53]), and lately the Bernard case (where
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acestia pardsesc clubul pentru a incheia
primul contract cu un alt club).

Modul de intelegere a relatiei dintre
sport si legislatia UE de cétre Curte a avoluat
in ultimii ani. Mai intai, in cazul Walrave si
Koch, curtea a facut o asa-numitd exceptie
sportivd, ceea ce inseamna ca regulile de
interes pur sportiv nu se afld iIn competenta
UE. Numai daca activitatea are importanta

economicd, se Incadreazd 1in obiectul
legislatiei UE.
Aceasta s-a schimbat in cazul

Deliege, unde Curtea si-a largit modul de
intelegere a activitatii economice (chiar si in
cazul unui judocan amator, care isi castiga
existenta cu ajutorul sponsorilor). Acest caz a
introdus de asemenea termenul de “reguli
inerente” in sport.[54]

Cazul Meca-Medina a largit i mai
mult obiectul legislatiei UE in sport,
afirmand ca majoritatea regulilor sportive au
si un efect economic, deci se incadreaza in
obiectul legislatiei UE. De aceea, Comisia
intelege cazul Meca-Medina ca o respingere
din partea Curtii a existentei regulilor pur
sportive. Nicio reguld nu poate fi considerata
a priori scutitd de obiectul legislatiei UE,
este necesard o abordare 1n functie de fiecare
caz.[55] Decizia in cazul Bernard din martie
2010 nu a schimbat nimic in aceastd privinta,
in ceea ce priveste natura specifica a
sportului. O definitie adecvata a specificitatii
lipseste, poate nefiind deloc necesara.

In Carta sa Albd despre Sport,[56]
Comisia a incercat sa explice specificitatea
sportului ca fiind regulile pur sportive (de
ex., pe discipline si competitii separate
pentru barbati si femei) si a enumerat alte
specificitati, cum ar fi autonomia si
diversitatea organizatiilor sportive, structura
piramidala a organizatiilor sportive (de fapt
un monopol [57]), fiind organizate la nivel
national, principiul solidaritdtii in sport si
principiul unei singure federatii per
sport.[58] Aceastda definitie nu este totusi
executorie si completd. Mai mult, nimeni nu
poate ghici toate implicatiile sale pentru
diverse ramuri ale dreptului.

the court accepted compensation fees for
the education of young players on the
occasion of their leaving the club to
conclude their first contract with another
club).

The Court’s understanding of the
relationship between sports and the EU law
has evolved in the years. First, in the case
Walrave and Koch, the court developed a
so-called sporting exception, meaning the
rules of purely sporting interest don’t fall
within the EU competence. Only so far the
activity has an economic importance, it falls
under the scope of the EU law.

This has changed in the Delicge
case, where the Court has broadened the
understanding of economic activity (even in
the case of an amateur judoka, making her
living with the help of her sponsors). This
case also introduced the term “rules
inherent” to sport.[54]

The Meca-Medina case has even
more broadened the scope of the EU law in
sports, claiming that most of the sporting

rules have also an economic effect,
therefore fall within the scope of the EU
law. That is why the Commission
understands the Meca-Medina case as

Court rejecting existence of purely sporting
rules. No rules can be claimed a priori
exempt from the scope of EU law, a case by
case approach is needed.[55] The decision
in Bernard case from March 2010 has not
changed anything in this respect, while still
speaking of the specific nature of the sport.
A proper definition of specificity remains
lacking, maybe not being necessary at all.

In its White Paper on Sports,[56] the
Commission has tried to explain the
specificity of sports as being purely sporting
rules (e.g. on separate disciplines and
competitions for men and women), and
enumerated further specificities, such as
autonomy and  diversity of  sport
organizations, the pyramid structure of the
sport organizations (in fact a monopoly
[57]), being organized on a national basis,
the principle of solidarity in sport and the
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Pentru a discuta numai problema
specificitatii in cadrul dreptului muncii aici,
specificitatea duce la o diferentd principald
intre angajatii sportivi §i angajatii obisnuiti,
care iti pot rezilia contractul oricand, cu
conditia sa plateasca despagubiri
angajatorului. In cazul sportivilor, cat timp
este Inregistrat la un club, jucatorul nu poate
sd 1si incheie un contract n alta parte. Acesta
este un obstacol pentru miscarea libera a
jucdtorului, la fel ca si impunerea unei
sanctiuni  sportive interdictia — care
restrictioneazd de asemenea libertatea de
miscare. Toate acestea reprezinta
specificitatea sportului.[59]

Specificititile =~ mentionate  deja,
precum si alte exemple — regulile anti-
doping, acordarea de licente cluburilor,
reguli referitoare la proprietatea, controlul si
influenta cluburilor, regulile referitoare la
agentii jucdtorilor si ferestre de transfer sunt
acceptate In general de Curte si UE. Acestea
sunt considerate necesare pentru binele
comun — de a face sportul atractiv pentru
public.[60]

Desi specificitatea sportului este
recunoscutd 1n aceste domenii, putea totusi sa
apara un dezacord referitor la ce altceva mai
este specific in sport [61] si cand
specificitatea este atat de importanti Incat
justificd o exceptie de la lege. Existd cateva
principii care nu permit o exceptie.[62]
Acesta sunt (in special din punct de vedere al
dreptului muncii):

Munca nu este un bun

Libertatea muncii

Libertatea de asociere

Miscarea libera a angajatilor

Dreptul la intimitate

Tratament egal

Proces corect

Libertatea de exprimare.[63]

Totusi, este important sd retinem ca
specificitatea nu trebuie sa insemne neaparat
o exceptie de la o regula. Din contra, in cazul
dopajului, abuzul de cocaind considerat o
infractiune penald este considerat o
infractiune si in sport, unde aduce si

principle of single federation per sport.[58]
This definition is, however, not binding and
not complete. Moreover, nobody can guess
all its implications for different branches of
law.

To address only the matter of
specificity within the labour law here, the
specificity results in a main difference
between sporting employees and ordinary
employees, who can terminate their contract
whenever, provided they pay compensation
to the employer. In the case of sportsmen,
while still registered with one club, the
player is not able to find a sporting
employment elsewhere. This represents an
obstacle to the free movement of a player,
just like the imposition of a sporting
sanction — ban — which also restrains the
freedom of movement. All this represents a
specificity of sports.[59]

The specificities already mentioned,
just like some other examples — the anti-
doping rules, club licensing, rules on
ownership, control and influence of clubs,
rules on players’ agents and transfer
windows, are generally accepted by the
Court and the EU. They are considered
necessary for common good — to make the
sports attractive for the public.[60]

Although the specificity of sports is
recognized in these areas, there still may
emerge a discord on what else is specific in
the sports [61] and when the specificity is
so important that it justifies an exception
from the law. There are some principles that
do not allow any exemption from.[62]
Those are (mostly from the labour law point
of view):

Labour is not a commodity

Freedom of labour

Freedom of association

Free movement of workers

The right to privacy

Equal treatment

Fair trial

Freedom of speech.[63]

However, it is important to note that
the specificity does not necessarily have to
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sanctiunile impuse in plus fatd de sanctiunile
penale. Un alt exemplu ar putea fi un
medicament administrat liber, care ar putea fi
considerat dopaj in sport, ducand la o
infractiune sportiva dintr-un comportament
perfect legal.[64] Asadar, putem distinge trei
categorii de reguli In ceea ce priveste relatia
dintre legea UE si sport:[65]

Prima categorie se referd la regulile
sportive care nu fac obiectul legislatiei
europene si se referd exclusiv la probleme
sportive.

A doua categorie de reguli sportive
sunt regulile care prima facie sunt incluse n
jurisdictia institutiilor europene si care pot fi
testate din punct de vedere al compatabilitatii
cu legislatia UE.

A treia categorie include regulile
sportive interzise de legislatia europeana.

In timp ce prevederile celor doui
categorii mentionate mai sus sunt in general
de naturd sportiva, prevederile celei de-a
treia categorii sunt in special de natura
comerciala.

Aceasta este o impartire similard
distinctiei dintre lex ludica, lex sportiva si
dreptul general, ceea ce am incercat sa explic
in capitolul anterior referitor la dreptul
sportiv international. O schema similard a
regulilor este oferitd de R. Parrish.[66]

Regulile /ex sportiva pot contraveni
sau pot gasi o cale de a coexista cu legislatia
UE (uneori folosind o exceptie). Numai
principiile de bazd ale dreptului nu pot fi
respinse si nicio exceptie In ceea ce priveste
aplicarea lor nu este posibildi. in toate
celelalte privinte, este posibil un compromis,
asa cum se observd in exemplul din 2001,
cand a fost incheiat un acord intre FIFA si
UE, prin care FIFA s-a angajat sd fisi
modifice reglementdrile pentru a respecta
legislatia UE. Aceasta 1n special in zonele de
protectie a minorilor, educatie, stabilitatea
contractelor, mecanismul de solidaritate,
ferestrele de transfer si introducerea unui
sistem de arbitraj.[67]

Actualmente, UE intervine in sport in
ceea ce priveste miscarea liberd, piata

mean an exemption from arule. Quite
opposite, in the case of doping, abuse of
cocaine considered a criminal offence is
considered as an offence in sporting as well,
where it brings further sanctions imposed
besides the criminal sanctions. Another
example could be of a freely distributed
medicine, which can be considered as
doping in sports, creating a sporting offence
out of a perfectly legal behaviour.[64]
Therefore, three categories of rules can be
discerned in the view of the relationship
between the EU law and sports:[65]

The first category relates to the
sporting rules which are outside the scope
of the European law and concern purely
sporting matters.

The second category of sports rules
are rules that prima facie fall under the
jurisdiction of the European institutions and
can be tested for their compatibility with the
EU Law.

The third category includes sports
rules prohibited by the European law.

While the provisions of the above
mentioned two categories are basically of a
sporting nature, the provisions of the third
category are primarily commercial in
nature.

This is a categorization similar to
discerning between lex ludica, lex sportiva
and general law, what I have tried to explain
in the previous chapter on the international
sports law. A similar scheme of rules is
offered by R. Parrish.[66]

The lex sportiva rules may be in
contravention, or may find a way of co-
existence with the EU law (sometimes with
the use of an exemption). It is only the basic
principles of law that can not be overruled
and no exemption as t their application is
possible. In all the other matters, a
compromise is possible, as shown for
example in 2001, when an agreement
between FIFA and EU was concluded,
under which the FIFA has undertaken to
modify its regulations to comply with the
EU law. It was specifically in the areas of
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internd, dreptul competitional, promovarea
drepturilor si lupta Tmpotriva rasismului,
violentei si dopajului.[68]

Ca si status quo, cea mai recentd
decizie a Curtii in cazul Bernard nu inseamna
0 amenintare a starii curente de lucruri in
sporturile profesioniste, prevazand ca numai
despagubirile pentru tinerii jucdtori trebuie
calculate pe baza unor criterii clare, pe care
reglementarea FIFA le respecta deja. Asadar,
pare ca dialogul si colaborarea raman
posibile si in viitor.

Concluzii

Conceptul de specificitate in sport se
afla mai ales in sistemul normativ specific al
sportului, unde este posibild aplicarea
extralegala datoritd structurii monopoliste si
ierarhice a sportului. Regulile jocului (/ex
ludica) sunt scutite de revizuirea unui corp
judiciar. Regulile sportului (lex sportiva) —
care provin din reglementarile organizatiilor
sportive sau din activitatea lor de luare a
deciziilor, pot totusi sa fie revizuite pentru a
rezolva incélcarea principiilor de baza ale
dreptului. Aceste principii se aplica sportului
la  nivel extern, fiind exprimate 1In
instrumente legale internationale si in dreptul
supranational si national. Totusi, este posibil
un compromis - tinand seama de
specificitatea sportului, care include de ex.
natura speciald a sistemului competitional
intre cluburi sau nevoia de a educa noii
jucdtori cu ajutor financiar al despagubirilor.
Totusi, un asemenea compromis trebuie sa
fie proportional. Singura modalitate de a
stabili  proportionalitatea  este  printr-o
abordare in functie de fiecare caz de catre un
Tribunal independent. Acest lucru este totusi
posibil numai la nivel national si al UE. La
nivelul dreptului international, specificitatea
sporturilor apare numai in fata corpului
arbitral al Comitetului Olimpic International
— Curtea de Arbitraj Sportiv, care apartine
“familiei de sporturi” si independeta sa poate
asadar si fie pusa la indoiald. In concluzie,
problema proportionalitatii intre interesele

protection of minors, their education,
contract stability, solidarity mechanism,
transfer windows and introduction of an
arbitration system.[67]

Currently, the EU interferes with the
sports in the area of free movement, internal
market, competition law, broadcasting
rights and fight against racism, violence and
doping.[68]

As to the status quo, the latest
decision of the Court in the Bernard case
does not mean any threat to the current state
of affairs in the professional sports,
requiring only that the compensation fees
for the young players should be calculated
on the basis of clear criteria, what the
regulation of FIFA already respects.
Therefore, it seems that a co-operation and
a dialogue remain possible even in the
future.

Conclusions

The concept of specificity of sports
lies mainly in the specific normative system
of sporting, where extralegal enforcement is
possible due to the monopolistic and
hierarchical pyramid structure of sports.
The rules of the game (lex [ludica) are
exempt from the review by any judicial
body. The rules of the sport (lex sportiva) —
stemming from regulations of the sporting
organizations, or their decision-making
activity, however, can be reviewed, to do
away with possible breach of basic
principles of law. These principles apply to
sport externally, being expressed in the
international legal instruments and in the
supranational as well as national law. Still,
a compromise is possible — taking into
account the specificities of sports,
comprising e.g. a special nature of
competition system between the clubs, or a
necessity to educate new players with the
financial help of the compensation fees.
However, such a compromise has to be
proportionate. The only way how to
establish the proportionality is via a case-
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sportive si drepturile garantate de lege
ramane pana la un anumit punct in mainile
autoritatilor sportive autonome §i numai in
mod exceptional este adusd 1in fata
tribunalelor nationale si Curtii Europene de
Justitie.
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