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Rezumat: Articolul analizeaza unele dintre
prevedereile noului cod penal adoptat prin Legea
286/2009 prin asumarea raspunderii de catre Guvern,
si anume, cele care se gasesc in titlul I si titlul Il al
partii generale fiind formulate observatii critice cu
privire la acestea.
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Noul cod penal adoptat prin Legea
286/2009 prin asumarea raspunderii de catre
Guvern s-a voit de legiuitor sa fie superior
atat primului nou cod penal adoptat prin
Legea 301/2004 (ulterior abrogat), cat si
codului penal in vigoare.

In ce masurd, realitatea confirma
aceste sperante ramane de vazut. Pentru
moment dorim sa analizdm céateva din
prevedereile noului cod penal (al doilea) si
anume cele care se gasesc in titlul I si titlul II
al partii generale pentru a verifica daca se
confirma si in ce limite sperantele la care ne-
am referit.

1.Ni se pare ca reprezintd o trasatura
pozitivd a codului penal pe care-l analizam
faptul ca a renuntat la art 1 (scopul legii
penale) din Legea penald 1n vigoare ca si din
primul nou cod penal. S-a considerat, pe
drept cuvant, ca textul la care s-a renuntat nu
cuprinde o reglementare anumita ci este mai
mult o expunere de principii, expunere care
este si incompletd deoarece nu enumera
toate valorile sociale apdrate de legea penala
impotriva infractiunilor ci numai pe cele mai
importante, celelalte fiind cuprinse sub o
formula globala “intreaga ordine de drept”.
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The legislator intended the the New
Criminal Code adopted by Law No. 286/2009
under Government responsibility to be
superiour both to the first New Criminal Code
adopted by Law No. 301/2004 (abated
subsequently) and to the Criminal Code in
force.

It remains to be seen to what extent will
reality confirm these expectances. For the
moment we want to analyze some of the
provisions of the New Criminal Code (the
latter) namely those stated under Title I and
Title II of the General Part in order to verify if
and to what extent the previously mentioned
expectances are confirmed.

1. We are of the opinion that a positive
feature of this Criminal Code is the fact that it
dismissed Article 1 (the objective of criminal
law) of the Criminal Law in force as well as of
the first New Criminal Code. It was properly
considered that the text dismissed did not
comprise a certain regulation but it was more
like a mere presentment of principles, which
was also incomplete because it did not specify
all the social values defended by the Criminal
Law against crimes, but only the most
important ones, the rest being included under a
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2. Noul cod penal defineste principiul
legalitatatii incriminarii $i a pedepsei in doua
texte succesive; cu denumirea marginala.
“Legalitatea incriminarii” si “Legalitateaa
sanctiunilor de drept penal”.

O atare solutie este discutabila,
deoarece structura normei penale cuprinde
intr-o unitate desavarsitd atat descrierea
faptelor interzise de legea penald cat si
sanctiunile la care se expun acei care comit
faptele pe care legea le interzice sau le
ordona. Sanctiunile penale n-ar putea sd fie
desprinse de descrierea faptei incriminate
(decat, eventual, din motive didactice),
deoarece codul penal nu este un manual ci un
act normativ a carui formulare trebuia sa se
supund anumitor reguli deduse din structura
normei la care se refera.

Reglementarea principiului legalitatii
incrimindrii §i pedepsei in texte separate,
dupd cum se referd la faptele incriminate sau
la pedepse masuri de sigurantd sau masuri
educative se abate dela cerinta unitatiiii
structurii normei penale de incriminare.

De altfel legiuitorul nu este nici
consecvent deoarece defineste legalitatea
incrimindrii facand trimitere tot la pedeapsa
(art.1 alin. 2) desi definind numai legalitatea
incrimindrii ar fi trebuit sa se refere numai la
faptele descrise in norma de incriminare. In
mod consecvent dacd s-ar fi respectat
optiunea legiuitorului, alineatul 2 din art. 11
trebuia formulat astfel: ,faptele care
constituie infractiuni sa fi fost descrise in
legea penala la data cand fapta a fost
savarsita”.

3. Pozitiv este faptul ca in
sistematizarea noului cod penal sectiunea
privind aplicarea legii penale in timp a fost
trecutd inaintea sectiunii referitoare la
aplicarea legii penale in spatiu, corectand
eroarea din legea penald in vigoare. Solutia
corectd a fost propusd si in codul penal
adoptat prin Legea 301/2004.

4. Noul cod penal a mentinut
reglementarea aplicarii legii penale mai
favorabile in cazul pedepselor defintive,
renuntindu-se numai la dispoztiile privind

the global formula “the entire rule of law”.

2. The New Criminal Code defines the
principle of indictment and penalty legality in
two successive texts under the side name of
“Indictment Law” and “Legality of Criminal
Law Sanctions”.

Such a solution is arguable because the
structure of criminal regulation includes under a
complete unit both the description of crimes
interdicted by Criminal Law and the sanctions
the persons who commit these crimes
interdicted or ordered by law are exposed to.
Criminal sanctions cannot be separated from
the description of the incriminated crime
(except eventually because of didactic reasons),
because the Criminal Code is not a manual but
a legislative instrument whose formulation has
to comply with certain rules deriving from the
structure of the regulation it refers to.

Bringing under regulation the principle
of indictment and penalty legality in separate
texts, depending on its allusion to indicted
crimes or to penalties as safety or educative
measures, deviates from the requirement of
unity of the indictment criminal regulation
structure.

Besides the legislator is not consistent
either because he defines indictment legality
still by reference to penalty (Article 1,
Paragraph 2); although he defines only
indictment legality, he should have referred to
the crimes described by the indictment
regulation only. If it were to be complied with
the legislator’s option in a coherent manner,
Paragraph 2 of Article 11 should have been
formulated as following: “the acts constituting
crimes should have been described by Criminal
Law on the exact date when they were
commited”.

3. A positive aspect is the fact that in
adjusting the New Criminal Code the section
regarding the application of Criminal Law in
due time was moved prior to the section
regarding the application of Criminal Law in
space, correcting the error of the Criminal Law
in force. The correct solution was also proposed
in the Criminal Code adopted by Law No.
301/2004.
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aplicarea facultativa  a legii penale mai
favorabile solutie propusa si de codul penal
adoptat prin Legea 301/2004.

In doctrind s-au exprimat pe drept
cuvant, rezerve asupra solutiei referitoare la
aplicarea obligatorie a legii mai favorabile
pedepselor definitive. In afara de ipoteza
cand legea noua dezincrimineazd o fapta
anterioard nu se justificd aplicarea legii
penale dupd ramanerea definitivd a unei
pedepse asa cum nu era justificata aplicarea
facultativa a legii mai favorabile pedepselor
definitive (solutie la care s-a renuntat)
deoarece se incalca intangibilitatea lucrului
judecat si autoritatea puterii judecatoresti. Pe
de alta parte, solutia criticatd n-a fost
sugeratd in doctrind sau in jurisprudenta
romana; solutia n-a fost adoptata nici in alte
legislatii de referintd cum ar fi: franceza,
italiand, germana si altele.

5. Este discutabila solutia noului cod
penal (art.8 alin 4) care introduce in definirea
principiului ubicuitatii si actele de instigare si
complicitate fard sa mentioneze ca aceste
acte au o relevanta penald Tn masura 1n care
autorul infractiunii, folosind aceste acte, a
comis o infractiune consumata sau o tentativa
pedepsibild, in alt mod mentionarea lor nu
are nicio relevanta.

6. Noul cod penal definind principiul
personalitdtii legii penale (art.3) restringe
aplicarea conditiei dublei incrimindri numai
la infractiunile pentru care legea penala
romand  prevede alte pedepse decat
detentiunea pe viatd sau inchisoarea mai
mare de 10 ani. O atare restrangere nu se
justifica , pe langa faptul ca n-a fost cerutd in
doctrina romana sau de jurisprudenta.

7. In schimb conditiile in care se
aplica principiul realitatii legii penale sunt, la
fel de nejustificat, extinse fatd de legea
penald 1n vigoare. Astfel, potrivit noului cod
penal principiul realitdtii opereaza in cazul
in care s-a sdvarsit o infractiune contra
statului roman (in loc de o infractiune contra
sigurantei statului roman cum este in legea
penald in vigoare) sau contra unui cetatean
roman (in loc de o infractiune contra vietii

4. The New Criminal Code maintained
the regulation regarding the application of
Criminal Law in a more favourable way in the
case of definitive sentences, dropping out only
the provisions regarding the more favourable
optional application Criminal Law, a solution
also proposed in the Criminal Code adopted by
Law No. 301/2004.

The juridical doctrine representatives
rightfully expressed their diffidence regarding
the solution of compulsorily applying the more
favourable law in the case of final sentences.
With the exception of the supposition stating
the new law disincriminates a previous crime
act, the application of Criminal Law after the
definitively proclaimed penalty is not justified
as well as neither the optional application of the
more favourable law regarding final penalties (a
solution which was dismissed) is justified
because it infringes case intangibility and
jurisdiction power authority. On the other side,
the criticized solution was not suggested by the
doctrine or by Romanian jurisprudence; this
solution was not adopted by other reference
legislations either such as: the French, the
Italian, the German and others.

5. It is arguable the solution proposed
by the New Criminal Code (Article 8,
Paragraph 4) which includes also the instigation
and complicity in defining the principle of
ubiquity without mentioning that these crime
acts have a penal relevance to the extent in
which the criminal, by using these crime acts,
committed a consummate offence or a criminal
attempt; otherwise there is no relevance in
mentioning them.

6. The New Criminal Code defining the
principle of the personality of Criminal Law
(Art.3) restricts the application of the double
indictment condition only to crimes for which
Romanian Criminal Law provides other
penalties than life detention or imprisonment
for a period longer than 10 years. Such a
restriction is not justified, besides the fact that it
was not required by the Romanian doctrine or
by jurisprudence.

7. However the conditions for the
application of the reality-principle of Criminal
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unui cetdtean roman ori prin care s-a adus o
vatamare grava integritdtii corporale sau
sanatatii unui cetdtean roman) cum este in
legea penala in vigoare.

Pe de alta parte principiul se aplica in
unele cazuri mai restrictiv  decat privede
legea in vigoare deoare este conditionata
aplicarea principiului de cerinta ca fapta sa
nu fi facut obiectul unei proceduri judiciare
in statul pe teritoriul caruia s-a comis.

O atare conditionare poate sd
prejudicieze grav tara noastra, dacad de pilda,
statul pe teritoriul caruia s-a savarsit o
infractiune contra securitatii Romaniei
refuza sd declanseze o procedurd judiciard
contra celui vinovat. In felul acesta statul
strdin  (care s-ar putea sd manifeste o
atitudine ostila fatd de tara noastrd) ar bloca
orice posibilitate de tragere la rdspundere a
unei persoane care desfiasoara actiuni
agresive contra Romaniei.

8. Infractiunea este definitd in noul
cod penal prin eliminarea cerintei ca fapta sa
prezinte un pericol social. A fost satisfacuta
o astfel de cerintd mai veche a doctrinei ca sa
se adopte o definitie formald si nu
substantiald a infractiunii. Sub acest aspect
noua definitie constituie un pas inainte §i
apropie doctrina penald romand de celelalte
doctrine care definesc in acest mod
infractiunea (infractiunea este fapta prevazuta
de legea penald savarsita cu vinovatie). Noua
definitie a infractiunii nu se limiteaza la atat
ci mai cuprinde doud noi trasaturi i anume
ca fapta sa fie nejustificatd si sd fie
imputabild persoanei care a savarsit-o. Prima
cerintd ar consacra ideia ca infractiunea
presupune lipsa cauzelor justificative. Desi
aceasta  corespunde realitdtii  deoarece
infractiunea se defineste si printr-o cerintd
negativd (nu numai cele pozitive pe care le-
am enuntat) anume lipsa  cauzelor
justificative, notiunea nejustificat nu este apta
s redea realitatea la care ne referim. in limba
romand acestd notiune are semnificatii
multiple (nejustificat de severd, de blanda,
nejustificat in sensul de a nu avea un temei, o
ratiune, etc) si nu numai aceea de lipsa a unor

Law are still unjustifiable regarding their
extension with regard to the Criminal Law in
force. Thus, according to the New Criminal
Code the reality-principle becomes effective in
the case when there was committed an offence
against Romanian state (instead of a crime
against the security of the Romanian state as it
is stated in the Criminal Law in force) or
against a Romanian citizen (instead of a crime
against the life of a Romanian citizen or by
which there was performed a severe bodily
injury or health injury against a Romanian
citizen) as it is stated in the Criminal Law in
force.

On the other hand, in some cases this
principle is applied more restrictively than it is
provided by the law in force, because it is
conditioned by the appliance of the principle
regarding the requirement that the crime should
not have constituted a judicial procedure in the
state on whose territory it was committed.

Such  conditioning can severely
prejudice our country if, for instance, the state
on whose territory there was committed a crime
against the security of Romania refuses to
initiate a judicial procedure against the
culpable. In this way the foreign state (that
might show a hostile attitude towards our
country) would block any possibility to call to
account a person who performs aggressive
actions against Romania.

8. The New Criminal Code defines
crime by eliminating the requirement that the
crime act should imply social menace. Thus
there was fulfilled an older requirement of the
doctrine regarding the adoption of a formal and
not substantial definition of crime. Concerning
this aspect the new definition constitutes a step
forward and approximates the Romanian
criminal doctrine to the other doctrines that
define crime in this way (crime is the act
committed with guilt, provided by the Criminal
Law). The new definition of crime is not
limited to this, it also comprises two new
features, namely the requirement that the act be
unjustified and imputable to the person who
committed it. The first requirement establishes
the idea that a crime implies the lack of
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cauze justificative.

In discutiile purtate asupra acestei
formuléri la comisia parlamentard am aratat
ca mai potrivit ar fi sa se redea integral ideea
ce se vrea exprimatd si anume, lipsa cauzelor
justificative (si fara sa existe o cauza
justificativa). Este discutabild si cerinta ca
fapta si fie imputabili unei persoane. In
doctrina penald s-a subliniat de mult
caracterul  echivoc al  notiunii  de
imputabilitate. Aceasta poate sa aiba sensul
de legatura cauzald (o fapta este imputabila
lui X deoarece este efectul actiunii acestuia)
dupd cum poate avea si sensul de vinovatie
(o faptd este imputabild lui X pentru cad a
comis fapta cu vinovitie). In ambele ipoteze
notiunea de imputabil apare ca inutild
deoarece atat legatura de cauzalitate cat si
vinovdtia sunt subliniate implicit sau
explicate prin contributia celorlalte trasaturi.
Fapta cu relevanta penald implica
concomitent o0 actiune sau omisiune, urmarea
imediatd a acestora si implicit legatura dintre
manifestarea externa si urmarea imediata ,
iar vinovdtia apare explicit ca o notiune
distincta in formularea trasaturilor esentiale
ale infractiunii.

9. Semnalam ca pozitiv ca
definitia vinovatiei a fost introdusa si
intentia depdsitd ca o formd mixtd a
vinovdtiei. De asemenea este pozitiva
renuntarea la diferentierea de tratament care
exista in prezent (art.19 al 3) fintre
infractiunile  savarsite prin  actiune
(comisive) si cele savarsite prin inactiune
(omisive).

Dupa cum se stie in prezent
infractiunile omisive ar putea fi sdvarsite fie
cu intentie fie din culpd in afara de cazul
cand legea sanctioneazd numai savarsirea
faptei cu intentie (de pilda, cdnd omisiunea
este insotitd de expresiile ,,cu rea credintd”
sau ,.cu stiintd”.) In lipsa unor atari expresii
omisiunea se sanctioneaza identic fie ca s-a
comis cu intentie, fie din culpd. O atare
rezolvare a fost criticatd pe drept cuvant in
doctrind subliniindu-se ca intre cele doua
comportari  omisive existd o deosebire

in

justificatory causes. Although it corresponds to
reality, as the crime is defined by a negative
requirement as well, that is the lack of
justificatory causes (not only by the positive
ones previously mentioned), the unjustified
concept is not effective in rendering the reality
referred to. In Romanian this concept has
multiple meanings (insubstantially severe or
indulgent, in the sense that it has no basis, it is
irrational etc.) besides the one implying lack of

justificatory causes.
During the discussions with the
Parliamentary Commission regarding this

wording we demonstrated that it would be more
suitable to integrally render the intended idea,
namely the lack of justificatory causes (and also
the case with no justificatory cause). As
arguable as this is the requirement that the
crime act be imputable to a person. The
criminal doctrine has long ago emphasized the
equivocal character of the concept of
imputability. It may have the meaning of causal
relation (a crime act is imputable to X because
it is the effect of his/her action) as well as the
meaning of guilt (a crime act is imputable to X
because he/she committed it guiltily). In both
cases the concept of being imputable appears as
useless because both the relation of causality
and guilt are implicitly emphasized or
explained by the other characteristics. A
criminal act simultaneously implies an action or
an omission, their immediate consequences and
implicitly the relationship between the external
manifestation and the immediate consequence,
and guilt appears explicitly as a distinct concept
within the formulation of the essential
characteristics of a crime.

9. A positive aspect is that in the
definition of guilt there has been introduced the
obsolete intention as a mixed form of guilt.
Also positive is dropping out the treatment
difference existing at present (Article 19,
Paragraph 3) between crimes committed by
action (commissive) and crimes committed by
inaction (omissive).

As we already know, at present
omissive crimes may be committed purposely
on ground of guilt, except the case when the
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evidenta de pericol social ceea ce ar trebui sa
se reflecte si In sanctionarea lor diferita (de
pilda, o persoand observa ca sub ochii sai se
comite un omor; dacd intentionat nu denunta
fapta atunci atitudinea sa  va prezenta un
grad de pericol mult mai mare decat daca,
preocupatd de ocupatiile zilnice, persoana
omite sd denunte fapta la care a fost de fata.

Acestd evaluare diferentiatda a celor
doud situatii sub aspectul pericolului lor
social este evitatd de noul cod penal care
unifica situatiile de mai sus prevazand ca atat
faptele comisive cat si cele omisive constituie
infractiuni cand sunt comise cu intentie, iar
din culpd numai cand legea prevede aceasta
in mod explicit.

10. Noul cod penal introduce o
dispozitie noua reglementand  situatia
infractiunii comisive savarsitda  prin
omisiune. O atare completare a noului cod
penal nu a fost cerutd de doctrind si nici de
jurisprudenta, problema 1in sine fiind
rezolvatd 1n doctrina penald intr-un mod
definitiv si indiscutabil. In doctrind s-a
precizat cd o infractiune comisiva (cand
faptuitorul face ceea ce legea interzice) poate
fi savarsitd si prin omisiune (de pilda, mama
care refuza sa-i dea copilului nou nascut sa
manance ca acesta sd nu mai supravietuiasca,
comite o faptd pe care legea o interzice,
uciderea copilului nou nascut).

O atare combinatie este cunoscutd de
multd vreme 1n doctrina penald romand in
sensul cd o comisiune poate fi realizata prin
omisiune dupd cum o omisiune poate fi
realizatd prin comisiune dar nu a constituit
niciodatda in legislatia roméana obiect de
reglementare.

Alta este situatia in legea penala
spaniold  care in art. 11 reglementeaza
ipoteza comiterii infractiunii comisive prin
omisiune (textul roméan este o copie a textului
spaniol). Se ridica firesc intrebarea de ce a
fost nevoie de o atare reglementare in situatia
cand nici traditiile legislatiei roméne, nici
doctrina s§i nici jurisprudenta nu a simtit
necesitatea unuei asemenea reglementari?

11. In titlul 11, capitolul III noul cod

law  penalizes only purposely crime
commission (for instance, when omission is
accompanied by the terms “in bad faith” or
“knowingly”); in default of such terms
omission is penalized identically, whether it
was committed purposely or on grounds of
guilt. This solution was rightful contested by
the doctrine, stressing the fact that between the
two omissive behaviours there is an obvious
difference in terms of social menace, which
should also be reflected by a different penalty
(for instance, a person is an eye witness to the
commission of a murder; if this person does not
report that crime on purpose, then his attitude is
indicative of a higher degree of menace than in
the case when, preoccupied with daily business,
that person omits to report the crime he had
witnessed.

This differentiated assessment of the
two situations in terms of social menace is
avoided by the New Criminal Code which
unifies the above mentioned situations,
providing that both commissive and omissive
crime acts constitute law-breakings when
committed purposely, and if committed on
grounds of guilt they are considered law-
breaking only when it is explicitly provided.

10. The New Criminal Code introduces
a new provision to bring under regulation
commissive crimes committed by omission.
This type of adjunction of the New Criminal
Code was not required either by the doctrine or
by jurisprudence, as this problem was solved in
a definitive and incontestable way by crime
doctrine. It is stipulated that a commissive
crime (when the culprit acts against the law)
can be committed by omission as well (for
instance, a mother who refuses to nourish her
newborn baby so that it will not survive,
commits an act prohibited by law, that is
murdering a newborn baby).

This type of combination has been long
ago known in Romanian crime doctrine,
implying that a commission can be achieved by
omission as well as an omission can be
achieved by commission, however it has never
constituted a regulation object in Romanian
legislation.
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penal reglementeaza cauzele de
neimputabilitate. In realitate este vorba de
cauzele care inlatura caracterul penal al faptei
prin inlaturarea vinovatiei (denumire sub care
figureazd marea majoritate a acestor cauze
in codul penal in vigoare). Modificarea
denumirii acestui capitol este discutabild
deoarece foloseste termenul echivoc de
neimputabilitate care poate avea atat sensul
de lipsa de vinovatiei cat si acela de lipsa a
raportului de cauzalitate intre actiunea
(inactiune) faptuitorului §i urmarea imediata.

Pe langd aceasta nici doctrina nici
jurisprudenta nu au solicitat o atare
solutionare. Printre cauzele de

neimputabilitate a fost introdusd o cauza
noud (fatd de legea In vigoare) si anume
,excesul neimputabil” (art.26). Sub acesta
denumire figureaza excesul justificat de
legitima apdrare §i excesul justificat de
starea de necesitate, ambele situatii in prezent
fiind reglementate in art. 44 alin. 3 si art. 45
alin 3.

In aceste cazuri faptuitorul nu se afla
propriuzis in legitima apdrare sau in stare de
necesitate deoarece nu sunt indeplinite
conditiile acestora. In primul caz (legitima
aparare) nu este indeplintd conditia
proportionalitdtii apdrarii in raport cu
gravitatea atacului, iar in al doilea caz (starea
de necesitate) nu este indeplinita conditia ca
prin reactia sa In fata pericolului faptuitorul
sd nu producd urmari mai grave decat acelea
care s-ar fi produs dacd pericolul nu era
inldturat. Cu toate acestea in prezent prima
situatie din cele de mai sus este asimilatd cu
legitima aparare in masura in care
disproportia dintre aparare si atac s-a datorat
starii de tulburare sau temerii din partea celui
care se apard, iar in al doilea caz asimilarea
cu starea de necesitate are loc ori de cate ori
agentul nu-si dd seama in momentul comiterii
faptei ca pricinuieste urmari mai grave decat
cele care s-ar fi putut produce daca pericolul
nu era inlaturat. Ambele situatii care justifica
asimilarea apartin starii psihice a celui care
se apara sau a celui care reactioneaza in fata
unui pericol ceea ce aparent ar justifica

Things are quite different with the
Spanish Criminal Law which, in Art. 11 which
regularizes the case of a commissive crime by
omission (the Romanian law text is a copy of
the Spanish text). The natural question that
arises is why such a regulation was necessary if
neither the tradition of Romanian legislation
nor the doctrine and jurisprudence considered it
necessary?

11. In Title II, Chapter III the New
Criminal Code regularizes the causes of non-
imputability. Actually it is about the causes that
discard the penal features of the act by
discarding guilt (denomination which includes
the wide majority of such causes in the
Criminal Code in force). Changing the
denomination of this chapter is arguable
because it employs the equivocal term of non-
imputability which may signify both the lack of
guilt and lack of the causality relation between
the culprit’s action (inaction) and the immediate
consequence. Moreover neither the doctrine nor
jurisprudence required such a solution. Among
the non-imputability causes there was included
a new cause (in contrast with the law in force)
namely “non-imputable excess” (Art.26). This
term defines the excess justified by legitimate
defence and the excess justified by the state of
necessity, at present both situations being
regularized in Art. 44, Paragraph 3 and Art. 45,
Paragraph 3.

In these situations the culprit is not in
legitimate defence proper or in state of
necessity because the respective conditions are
not fulfilled. In the first case (legitimate
defence) it is not fulfilled the condition of the
proportionality of defence in relation to the
severity of the attack, and in the second case
(state of necessity) it is not fulfilled the
condition that by his/her reaction when facing
jeopardy the culprit should not determine
consequences severer that those that might have
occurred if the menace had not been eliminated.
However, at present the first situation of the
previously mentioned is assimilated with
legitimate defence to the extent that the
disproportion between defence and attack is
due to the state of inquietude or to the fear of
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tratarea lor drept cauze de nevinovatie si nu
drept cauze justificative. Cu toate acestea
stransa lor legaturd cu conditiile legitime
aparari si ale starii de necesitate indreptatesc
solutia legii penale in vigoare de a
reglementa legitima aparare improprie si
starea de necesitate improprie, in acelasi
texte 1n care reglementeaza si legitima
apdarare proprie ca si starea de necesitate
proprie

Acesta este si solutia legii penale
italiene care trateaza excesul de aparare si
excesul de ripostd in caz de pericol in
capitolul unde reglementeaza legitima
aparare §i starea de necesitate’ si nu in
capitolul care reglementeaza cauzele de
neimputabilitate.

Legea penald germana considera
depasirea limitelor legitimei aparari din
cauza temerii sau tulburarii ca o cauzd de
nepedepsire, nu existd In acest caz o
asimilare cu legitima apdrare proprie care
este o cauza justificativa. In ce priveste starea
de necesitate, legea penald germand o
trateazd 1n unele ipoteze ca o cauza
justificativa (§. 34) iar 1n altele ipoteze ca o
cauza care inlatura vinovatia (§. 35.)

12. Noul cod penal reglementeaza
numai tentativa proprie si absolut improprie,
renuntind la tentativa relativ improprie (cand
consumarea infractiunii nu a fost posibila
datoritd insuficientei sau defectudzitatii
mijloacelor folosite ori datorita Imprejurarilor
ca in timpul cand s-au desfasurat actele de
executare obiectul lipsea de la locul unde
faptuitorul credea céd se afla. Solutia noului
cod penal este justificatd. Fiind reglementata
tentativa proprie si absolut improprie (art.32
alin 1 si alin.2) nu mai aparea necesara
reglementarea tentativei relativ improprie,
acestd rezolvare deducandu-se cu usurinta de
cele mentionate. S-a mai adus si argumentul
ca o atare impartire a tentativei era justificata
in raport cu reglementarea acestei institutii
in codul penal din 1937 deoarece potrivit
acestei legi tentativa relativ improprie avea
un regim de sanctionare diferit atat de
tentativa proprie cat si de tentativa absolut

the person who defends himself, while in the
second case the assimilation with the state of
necessity occurs every time the agent does not
realize, at the moment of committing the crime
act, that he brings about consequences which
are severer than those that might have occurred
if the menace had not been eliminated. Both
situations justifying assimilation are related to
the psychic state of the person who defends
himself or who reacts when facing danger,
which apparently could justify their treatment
as innocence causes and as justificatory causes.
Nevertheless, their close connection to the
conditions of legitimate defence and of the state
of necessity gives the solution of Criminal Law
in force the right to regularize improper
legitimate defence and improper state of
necessity using the same texts which also
regularize proper legitimate defence and proper
state of necessity.

This same solution is adopted by the
Italian Criminal Law that deals with defence
excess and rejoinder excess in case of menace
in the same chapter regularizing legitimate
defence and the state of necessity , not in the
chapter regularizing non-imputability causes.

The German Criminal Law considers
that over passing the limit of legitimate defence
due to fear inquitude is a non-criminal cause; in
this case there is no assimilation to proper
legitimate defence, which is a justificatory
cause. As for the state of necessity, the German
Criminal Law deals with it as being a
justificatory cause in some cases (§. 34) and as
being a cause excluding guilt in some other
cases (§. 35).

12. The New Criminal Code regularizes
exclusively proper attempt and the absolutely
improper attempt, discarding the relatively
improper attempt (when consummation of crime
was not possible due to insufficiency or
defectiveness of the resorts or due to the
circumstance when, during the performance of
the crime acts, the object was not found where
the culprit thought it was. The solution of the
New Criminal Code is justified. The proper
attempt and the absolutely improper attempt
(Article 32, Paragraphs 1 and 2) being brought
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improprie (in acest caz legea prevede cd nu
existd tentativa). Or, in legea penala din
vigoare lipsind un atare regim sanctionator
distinct reglementarea tentativei relativ
improprie nu mai aparea necesard (tentativa
relativ improprie era asimilatd cu tentativa
proprie). Numai dintr-un exces de
reglementare codul penal in vigoare prevede
pe langd tentativa proprie si tentativa relativ
improprie. Noul cod penal, pe drept cuvant a
eliminat acest exces de reglementare , tratand
numai despre tentativa proprie si cea absolut
improprie.

13. Modul in care noul cod penal
defineste  infractiunea  continuatd prin
adaugarea conditiei ca fapta sd se comitad
impotriva aceluiagi obiect pasiv  este
discutabil. O atare cerinta ar fi fost justificata
dacd ar fi fost vorba de o infractiune
continuatd contra persoanei deoarece in acest
caz doctrina penald, cu mici exceptii,
considera ca existd un concurs de infractiuni
si nu o infractiune continuatd daca fapta se
comite fatd de mai multi subiectii pasivi (vor
fi tot atdtea infractiuni contra persoanei cati
subiecti pasivi au existat). Solutia este 1nsa
controversata cand este vorba de infractiuni
contra patrimoniului. Dupa unii autori va
exista si in acest caz o infractiune continuata
si nu un concurs de infractiuni (de pilda, daca
o persoand sustrage lucruri din mai multe
boxe ale unui imobil la anumite intervale de
timp cu aceeasi rezolutie, chair dacd baxele
apartin unor proprietari diferiti.

Fiind vorba de o chestiune in care
existd serioase controverse in doctrind si
multiple solutii contradictorii in practica
judiciarda acesta chestiune (unitate sau
pluralitate de subiecti pasivi) nu ar fi trebuit
sa fie mentionatd ca o trasatura constitutiva a
infractiunii continuate sugerand ideea ca
solutia s-ar bucura de o adeziune a intregii
doctrine. Sub acest aspect solutia legii penale
in vigoare care defineste infractiunea
continuatd fara sd adauge trasdtura
mentionatd ni se pare mai corectd decat aceea
a noului cod penal.

14. Noul cod penal consacra existenta

under regulation, there was no longer necessary
to regularize the relatively improper attempt as
well, as it could be easily deduced from the
previouly mentioned aspects. It was also
reasoned that such a distinction of attempt was
justified in relation to the regularization of this
institution in the 1937 Criminal Code because
according to this law the relatively improper
attempt had a penalty regime different from both
the proper attempt and the absolutely improper
attempt (in this case the law provides that there is
no attempt). Or having to consider that the
Criminal Law in force lacks such a distinct
penalty regime, bringing the relatively improper
attempt under regulation was no longer
necessary (the relatively improper attempt was
assimilated with the proper attempt). The
regulation excess is the only reason for which
the Criminal Code in force privides the relatively
improper attempt besides the proper attempt.
The New Criminal Code rightfully eliminated
this regulation excess, dealing only with the
proper and absolutely improper attempt.

13. The way in which the New
Criminal Code defines continued crime by
adding the condition that the act be committed
against the same passive object is questionable.
Such a requirement would have been justified
in the case of a continued crime against persons
because in this case crime doctrine, with little
exception, considers that there are multiple
crimes committed not only a continued crime if
it is committed against various passive subjects
(there are as many offences against persons as
passive subjects). However his solution is
debatable when talking about offences against
heritage. Some authors consider that in this case
will also exist a continued crime, and not
multiple crimes (for instance, if a person steals
objects from different rooms of a building after
certain time intervals, having the same
resolution, even if the rooms belong to different
owners).

Taking into account that this is an issue
implying serious controversy in the doctrine
and multiple contradictory solutions in judicial
practice, this issue (unity or plurality of passive
subjects) should not have benn mentioned as a
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pluralitdtii intermediare de infractiuni desi in
acestd privintd existd Tnca numeroase rezerve
(asupra existentei sau nu a unei pluralitati
intermediare).

Se stie ca ceea ce separd concursul de
infractiuni de recidiva este existenta unei
hotarari definitive anterioare (recidiva) sau
inexistenta unei atari hotarari (concursul de
infractiuni).

A treia posibilitate de pluralitate de
infractiuni este exclusa (tertium non datur)
Codul penal in vigoare in art 32 exprima
acesta in mod explicit (pluralitatea de
infractiuni constituie dupd caz concurs de
infractiuni sau recidiva). Noul cod penal a
omis sd mai cuprinda si acest text lasand sa
se creada ca ar putea exista si o altd forma de
pluralitate de infractiuni denumitd pluralitate
intermediara definita in art. 44.

Rationamentul care sta la baza acestei
solutii este discutabil. Formele pluralitatii de
infractiuni se definesc dupd structura lor nu
in functie de tratamentul lor juridic iar
structura formelor pluralitatii de infractiuni
rezutd din pozitia faptei in raport cu existenta
sau inexistenta unei hotarari definitive pentru
o faptd anterioard. Sub acest aspect asa zisa
pluralitate intermediara are structura recidivei
deoarece este vorba de o fapta savarsita dupa
ramanerea definitivd a unei hotérii de
condamnare anterioare savarsirii unei noii
infractiuni. Imprejurarea c¢a in  cadrul
pluralitdtii intermediare nu se aplica regulile
recidivei ci ale concursului ce infractiuni are
in vedere nu structura institutiei ci
tratamentul ei penal. Ca urmare acesta forma
asa zisd intemediard de pluralitate de
infractiuni este in realitate o recidiva insa se
aplicd regulile de sanctionare ale concursului
de infractiuni. Intrucat formele pluralitatii de
infractiuni se deosebesc 1n raport cu structura
lor, pluralitatea intemediara constituie o
recidiva fara sa constituie n acelasi timp o
stare de recidiva adica o pluralitate care
indeplineste anumite conditii care 1i confera
calitatea de stare de recidiva.

Procedand  astfel legiuitorul a
elaborat doud concepte de recidiva. Recidiva

constitutive feature of continued crime,
suggesting the idea that this solution would be
fully adopted by the doctrine. Regarding this
aspect, we consider that the solution provided
by the Criminal Law in force defining the
continued crime without adding the previously
mentioned feature shows a higher degree of
correctitude than the solution of the New
Criminal Code.

14. The New Criminal Code
established the existence of intermediary
plurality of crime, although there are still
numerous doubts regarding this aspect (whether
this intermediary plurality exists or not).

It is known that what makes the
difference between multiple crimes and
criminal recidivism is the existence of a
previous final order (relapse) or the inexistence
of such an order (multiple crimes).

The third possibility in the case of
crime plurality is excluded (tertium non datur).
Article 32 of the Criminal Code in force
stipulates this issue explicitly (crime plurality
constitutes either multiple crime or crime
relapse). The New Criminal Code omitted this
text, thus making us believe that there might be
another form of crime plurality called
intermediary plurality, defined in Art. 44.

The reasoning that generated this
solution is questionable. The forms of plurality
of crime are defined according to their structure,
not according to their judicial treatment, and the
structure of the forms of plurality of crime
results from the position of the crime act in
relation to the existence or inexistence of a final
order regarding a previous crime act. As to this
aspect, the so-called intermediary plurality has
the structure of relapse because it deals with a
crime committed after the final proclamation of
a sentence which was previous to the
commission of the new crime. The circumstance
stating that with intermediary plurality the rules
applied are not those available for relapse, but
for multiple crimes, does not have in view the
structure of the institution, but its crime
treatment. Consequently, this form of so-called
intermediary crime plurality is actually a relapse,
but the penalty rules applied are those available
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de fapt ca forma a pluralitatii de infractiuni si
care se definste in raport cu existenta sau nu
a unei condamnari definitive anterioare si
recidiva legala definitd prin recidiva de fapt
plus unele conditii restrictive privind
termenii recidivel. Prin urmare o anumitd
structura a recidivei In raport cu existenta
unei condamnari definitive este o cerintd
comund atat a recidivei de fapt cat si acelei
legale iar pluralitatea intermediara ar fi o
recidivd ca structurd dar careia ii lipsesc
conditiile suplimentare spre a fi si o recidiva
legala. Tratamentul acestei pluralitati nu
poate sa modifice structura pluralittii astfel
ca, pluralitatea intermediara trebuie definita
ca o recidiva, dupa criteriul determinant la
care sd se adauge o mentiune legatd de
specificul recidivei, n aceste conditii. Sub
acest aspect apare nesatificitoare si
denumirea marginald a art.40 din legea in
vigoare. Situatia acolo reglementatd ar fi
trebuit sd fie definitd ca recidiva care nu
indeplineste conditile legale pentru a fi
sanctionatd ca atare. Cu atat mai putin ar fi
fost justificatd denumirea de pluralitate
intermediara de infractiuni.

15. In mod corect noul cod penal
separd autoratul de participatie socotind ca
participanti la infractiune sunt numai
instigatorul si complicele care contribuie prin
autor la sdvarsirea infractiuni in timp ce
autorul savarseste nemijlocit faptei. Sub
acest aspect solutia noului cod penal este mai
corectd decat a legii penale 1n vigoare.

16. Noul cod penal intocmai ca si
legea penald in vigoare continud sa se situeze
pe pozitia profund discutabild dupa care
actele de participatie trebuie raportate la fapta
prevazutd de legea penald si nu la infractiune,
solutie care singularizeaza legea noastra
penala in raport cu celelalte legislatii. Chiar
daca 1n cazuri izolate  instigatorul si
complicele pot sa fie trasi la rdspundere si
daca autorul comite fapta fard vinovitie sau
din culpa (participatie improprie), aceasta nu
exclude faptul cd, de reguld, participantii
(instigatorul, complicele), actioneaza prin
autor care savarseste nemijlocit infractiunea

for multiple crimes. As the forms of crime
plurality are distinguished in relation to their
structure, intermediary plurality constitutes a
relapse without simultaneously being a state of
relapse, that is a plurality fulfilling certain
conditions that grant its quality of state of
relapse.

In this way, the legislator elaborated
two concepts of relapse; crime relapse as a form
of crime plurality, which is defined in relation
to the existence or absence of a previous final
conviction, and legal relapse defined as crime
relapse plus some restrictive conditions
regarding relapse terms. Therefore, certain
structure of relapse in relation to the existence
of a final conviction is a requirement common
to crime relapse as well as legal relapse, while
intermediary plurality has the the structure of a
relapse, but lacks the supplementary conditions
to be a legal relapse as well. The treatment of
this plurality cannot modify the structure of
plurality and this is why intermediary plurality
has to be defined as a relapse, according to the
determinative criterion to which it should be
added a note referring to the particularity of
relapse under these circumstances. Regarding
this aspect, as dissatisfactory as this is also the
side name of Art. 40 of the law in force. The
case regularized by it should have been defined
as relapse which does not fulfil the legal
conditions in order to be penalized as such.
Even less justified would have been the
denomination of intermediary crime plurality.

15. The New Criminal Code correctly
separates participatory authorship, considering
that the crime participators are only the instigator
and the helpmate who contributes as an author of
crime commission, while the author directly
commits the crime act. Regarding this aspect, the
solution of the New Criminal Code shows a
higher degree of correctitude than that of the
Criminal Law in force.

16. Similarly to the Criminal Law in
force, the New Criminal Code continues to
support the highly questionable statement
according to which participatory crime acts
have to be related to the crime provided by the
Criminal Law and not to the respective crime, a
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adica o faptd prevazuta de legea penald
comisd cu intentie. Solutia noului cod penal
avand caracter de exceptie; ca atare institutia
participatiei nu poate fi de definita in acest
mod ci prin referire la regulile generale (de
eo quod plerumque fit, despre ceea ce se
petrece mai frecvent), adicd prin referire la
infractiune.

17. In mod corect dupi pirerea
noastrd noul cod penal a renuntat si la
reglementarea  instigdriii neurmatd de
executare (art.29). Aceasta ipoteza de
instigare pe langa faptul cad este extrem de
rard in practica poate conduce la solutii
absurde. Sanctionarea instigatului ar depinde
de declaratia celui pretins instigat: daca
acesta dclard cd a fost determinat sa comita o
infractiune, fara ca acesta sa comita un act de
executare, instigatorul va fi sanctionat, altfel
nu.

Ne oprim aici cu observatiile asupra
solutiile noului cod penal desi unele
observatii ridica si celelalte titluri, observatii
care vor fi de asemenea in atentia noastra
dar care vor face obiectul unor studii
viitoare.

solution which singles out our Criminal Law in
comparison to other legislations. Even if, in
singular cases, the instigator and his helpmate
can be made liable if the author commits the
crime act with or without guilt (improper
participation), this does not exclude the fact
that, as a rule, the participants (instigator,
helpmate) act by means of the author who
directly commits the crime, that is a crime act
provided by the Criminal Law purposely
committed. The solution of the New Criminal
Code is an exception; thus the institution of
participation cannot be defined in this way, but
by reference to the general rules (eo quod
plerumque fit, regarding acts occurring more
frequently), that is by reference to crime acts.

17. In our opinion the New Criminal
Code rightfully dismissed the regulation
regarding instigation without execution (Art.29).
Besides being extremely rare in practice, this
hypothesis of instigation may lead to absurd
solutions. The penalization of the instigator
would depend on the declaration of the
pretended instigatee: if the latter declares that he
was persuaded to commit a crime without
committing an act of execution, the instigator
will be sanctioned, otherwise he will not.

Our remarks on the solutions proposed
by the New Criminal Code stop here, although
some remarks raise questions about other titles;
these remarks will also make the object of our
attention within further studies.

'Legea penala italiana considera in cazul legitimei aparari si a stiri de necesitate improprie ci existi exces
neimputabil numai dacd excesul a fost intentionat; dacd excesul s-a datorat culpei faptuitorului aceasta atrage
raspunderea penald pentru o fapta savarsita din culpa (art. 55). Legea penald romana nu cuprinde o atare solutie. in
schimb legea roméana prevede ca in cazul in care o faptd nu Intruneste conditiile legitimei aparari improprii sau a
starii de necesitate improprii, fapta va fi sanctionata beneficiind insé de o circumstanta atenuata legald (art.73 litera
a ),,.Depasirea limitei legitimei aparari sau ale stérii de necesitate (excesul scuzabil). O solutie similard prevede si
codul penal spaniol (art. 21 alin. 1). Dacé nu sunt indeplinite conditiile legitimei aparari sau ale starii de necesitate
faptuitorul beneficiaza de o circumstanta atenuata.

’In case of improper legitimate defence and improper state of necessity, the Italian Criminal Law considers that
there is non-imputable excess only if that excess was used on purpose; if the excess is due to the culprit’s guilt it
entails criminal prosecution for a crime act committed on grounds of guilt (Art. 55). The Romanian Criminal Law
does not include such a solution. Instead it provides that in case an act does not fulfill the conditions of improper
legitimate defence or improper state of necessity, the respective act will be penalized, but it will also benefit from a
legal mitigating circumstance (Art.73a) “Over passing the limit of legitimate defence or of the state of necessity
(pardonable excess). A similar solution is also provided by the Spanish Criminal Code (Article 21, Paragraph 1). If
the conditions of legitimate defence or state of necessity fail to be fulfilled, the culprit benefits from a legal
mitigating circumstance.
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