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DIVORTUL PRIN ACORDUL SOTILOR
PE CALE ADMINISTRATIVA

Viorica-Mihaela FRINTU" N
Elena-Roxana DOBRITOIU

Abstract:  Prezentul — articol — abordeazi
problematica desfacerii casatoriei prin divort prin
acordul sotilor pe cale extrajudiciard, respectiv prin
procedura administrativd, avdndu-se n vedere
legislatia romdneasca in vigoare.

Dupa o scurtd introducere in care sunt
prezentate nofiunea de desfacere a casatoriei,
modalitatile de divort si sediul materiei in cazul
divortului  prin acordul sofilor sunt examinate
conditiile §i prezentate aspecte procedurale privind
divortul prin acordul sofilor pe cale administrativa,
iar in partea finald a articolului se face referire la
mentiunea in actul de cdsdtorie a modificarii starii
civile Tn urma emiterii certificarului de divort.

Cuvinte cheie: divort, acordul sotilor, ofiter de
stare civild, certificat de divort.

1. Introducere

Desfacerea  casatoriei  reprezinta
masura de separare definitivd a sotilor,
adoptata in conditiile legii. Mijlocul juridic
prin care se realizeaza desfacerea casatoriei
este divortul,

Codul civil reglementeaza trei
modalitati de realizare a divortului prin
acordul  sotilor:  divortul pe cale
administrativa, divortul prin procedura
notariald, divortul pe cale judiciara.

Dispozitiile reglementand divortul
prin acordul sotilor si procedura aplicabila
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Abstract: The present article approaches the
problems of the dissolution of marriage through
divorce by mutual consent on extrajudicial path,
respectively by administrative procedure, taking into
account the Romanian legislation in force.

After a short introduction in which are
presented the notion of dissolution of marriage, the
modalities to divorce and the seat of matter in case of
divorce by mutual consent, there are examined the
conditions and presented the procedural aspects
regarding the divorce by mutual consent on
administrative path, and it is made a reference in the
document of marriage to the modification of the civil
status after the issuing of the divorce certificate in the
final part of the article.
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1. Introduction

The  dissolution of  marriage

represents the spouses’ definitive separation
method, adopted in conditions of the law.
The divorce is the legal means by which the
dissolution of marriage is performed®.

The civil code establishes three
modalities to solve the divorce by the mutual
consent: divorce on the administrative path,
divorce by notary procedure, and divorce by
judicial path.

The stipulations settling the divorce
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acestuia sunt cuprinse in Codul civil® (Cartea
a ll-a Despre familie, Titlul II Casatoria,
Capitolul  VII  Desfacerea  casitoriei,
Sectiunea 1 Cazurile de divort, art. 374-378),
in noul Cod de procedurd civila® (Cartea a
VI-a Proceduri speciale, Titlul 1 Procedura
divorfului, Capitolul II Divortul remediu,
Sectiunea I Divortul prin acordul sotilor, art.
929-931), completate de dispozitiile
Hotararii Guvernului nr. 64/2011 pentru
aprobarea Metodologiei cu privire la
aplicarea unitard a dispozitiilor in materie de
stare civila’ (Capitolul IX, art. 164-182)°
precum si  de dispozitile Ordinului
ministrului justitiei nr. 2333/C/2013 privind
aprobarea Regulamentului de aplicare a
Legii notarilor publici si a activitatii notariale
nr. 36/1995 (Sectiunea a 7-a Procedura
divortului pe cale notarial, art. 267-278)°.

2. Conditiile  divortului  prin
acordul  sotilor pe cale
administrativa

Potrivit art. 375 alin. (1) Cod civil,
daca sotii sunt de acord cu divortul si nu au
copii minori, nascuti din casatorie, din afara
casatoriei sau adoptati, ofiterul de stare civila
de la locul casatoriei sau al ultimei locuinte
comune a sotilor poate constata desfacerea
casatoriei prin acordul sotilor, eliberandu-le
un certificat de divort, potrivit legii.

Tn temeiul art. 375 alin. (3) Cod civil
care face trimitere la dispozitiile art. 374
alin. (2) Cod civil, divortul prin acordul
sotilor nu poate fi admis daca unul dintre soti
este pus sub interdictie.

Prin urmare, din continutul art. 375
alin. (1) si (3) din Codul civil, pentru
admisibilitatea cererii de divort, trebuie
intrunite cumulativ urmatoarele conditii’:

- existenta acordului sotilor,

Divortul prin acordul sotilor in fata
ofiterului  de stare civild presupune
consimtamantul liber §i neviciat al sotilor.
Legea nu distinge intre divortul sotilor
majori sau al celor minori §i nu cere
incuviintarile si autorizarile prevdzute de
lege pentru incheierea casdtoriei de catre

by mutual consent and the procedure applied
to this are contained in the Civil Code®
(Book Il About the family, Title 11 Marriage,
Chapter VII The dissolution of marriage,
Section 1 Divorce cases, art. 374-378), in the
new Code of civil procedure®® (Book VI
Special procedures, Title | Divorce
procedure, Chapter Il The divorce remedy,
Section | Divorce by mutual consent, art.
929-931), completed by the provisions of the
Government Decision no. 64/2011 for the
approval of the Methodology concerning the
unitary application of the settlements for
marital status®® (Chapter 1X, art. 164-182),
as well as the provisions of the Order of the
minister of justice no. 2333/C/2013
concerning the approval of the Implementing
regulations of the Law of notaries public and
the notary activities no. 36/1995 (Section 7
of the Divorce procedure by notary path, art.
267-278)%.

2. Conditions of the divorce by
mutual consent on administrative path

According to art. 375 paragraph (1)
Civil code, if the spouses agree with the
divorce and they do not have minor children,
born from the marriage, outside the marriage
or adopted, the registrar from the place of
marriage or of the spouses’ last common
home may find the dissolution of the
marriage by mutual consent, releasing them a
divorce certificate, according to the law.

On the grounds of art. 375 paragraph
(3) Civil code which refers to the provisions
of art. 374 paragraph (2) Civil code, the
divorce by mutual consent cannot be
admitted if one of the spouses in put under
ban.

Therefore, from the content of art.
375 paragraph (1) and (3) from the Civil
code, for the admissibility of the petition for
divorce, the following conditions must be
met?’:

- the existence of mutual consent;

The divorce by mutual consent in
front of the registrar requires the spouses’
free and uncorrupted consent. The law does
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minorul care a Tmplinit varsta de 16 ani.
Reglementarea este logica deoarece, prin
casatorie, minorul care se casdtoreste
dobandeste capacitatea de exercitiu deplinés.

- inexistenta copiilor minori rezultati
din cdsatorie, din afara casdtoriei sau
adoptafi;

Referitor la aceasta conditie precizam
ca termenul ,,copil” desemneazd persoana
care nu a Implinit varsta de 18 ani si nici nu a
dobandit capacitate deplind de exercitiu in
conditiile legii [art. 263 alin. (5) Cod civil].
Cerinta de admisibilitate a divortului
consensual ,,administrativ” este ca sotii sd nu
aiba drepturi si indatoriri parintesti comune,
adicd sa nu aiba ,,copii comuni”, chiar daca
cuplul a locuit impreuna cu copilul firesc sau
adoptiv al unuia dintre soti. Copilul nascut
inainte de casdtoriec a carui filiatie a fost
stabilitd legal fatd de ambii parinti, Tnainte
sau dupa casatoria acestora, ,,se opune”
divorfului in aceastd modalitate; argumentul
de text se afla, in principal, in prevederile art.
448 Cod civil conform carora copilul din
afara casatoriei a carui filiatie a fost stabilita
conform legii are, fata de parinti si rudele
acestuia aceeasi situatie ca si a unui copil din
casatorie, precum si in cele stabilite de art.
918 alin. (2) Noul Cod de procedura civila
care, in legaturd cu solutionarea cererilor
accesorii obiective in materie de divort
judiciar (exercitarea autoritatii parintesti,
contributia parintilor la cheltuielile de
crestere si educare a copiilor) se refera in
mod explicit la copiii sotilor, ndscuti inainte
sau in timpul casitoriei’.

- sotii sa nu fie pusi sub interdictie

Jjudecdtoreascd,

Punerea sub interdictie are ca efect
lipsa totald a capacitatii de exercifiu a
persoanei si rezultd, pe cale de consecintd, ca
persoana pusd sub interdictie nu poate
exprima un consimtamant liber si neviciat™.

3. Aspecte procedurale privind
divortul prin acordul sotilor pe cale
administrativa

Procedura divortului prin acordul

not distinguish between the divorces of
major or minor spouses and does not ask for
the approvals and permits foreseen by the
law for the celebration of the marriage by the
minor who reached the age of 16. The
settlement is logic because, by marriage, the
minor that gets married acquires the full
legal capacity™.

- the inexistence of minor children
resulted from the marriage, outside the
marriage or adopted;

We mention referent to this condition
that the term *“child” designates the person
who has not reached the age of 18 and has
not acquired the full legal capacity under the
law [art. 263 paragraph (5) Civil code]. The
requirement of admissibility of
“administrative” consensual divorce is so
that the spouses have no common parent
rights and duties, that is to say, not to have
“common children”, even if the couple lived
together with the natural or adopted child of
a spouse. The child born before the marriage
whose affiliation was legally established
towards both parents, before or after their
marriage, “opposes” to the divorce in this
modality; the text argument is mainly
encountered in the provisions of art. 448
Civil code according to which the child
outside the marriage whose affiliation was
legally established in accordance with the
law has the same situation as a child from the
marriage towards his parents and his
relatives, as well as in those established by
art. 918 paragraph (2) New Code of civil
procedure which, in relation to the solution
of the objective accessory petitions in
matters of judicial divorce (exercising the
parental authority, parental contribution to
the raise and educating children) explicitly
refers to the spouses’ children, born before or
during the marriage®.

- spouses not to be put under judicial
ban;

Putting under ban has the effect of
person’s total lack of legal capacity and
consequently follows that the person under
prohibition cannot freely express a free and
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sotilor realizatd in fata ofiterului de stare
civila este prevazuta de art. 375-378 Cod
civil, completate de dispozitiile Capitolului
IX (art. 164-182) din H.G. nr. 64/2011
privind Metodologia cu privire la aplicarea
unitard a dispozitiillor in materie de stare
civila'™.

Asa cum am mentionat mai sus,
divorful pe cale administrativa, in fata
ofiterului de stare civila, poate avea loc doar
daca sotii nu au copii minori, nascuti din
casatorie, din afara casatoriei sau adoptati.

Constatarea desfacerii casatoriei prin
acordul sotilor este de competenta ofiterului
de stare civila de la locul casatoriei sau al
ultimei locuinte comune a sotilor.

3.1. Cererea de divort pe cale
administrativa

Cererca de divort se face in scris, se
semneaza de ambii soti §i se depune de soti
impreund la ofiterul de stare civila
competent. Legea nu prevede posibilitatea
depunerii cererii de divort prin mandatar.

Cererea de divort pe cale
administrativa'? trebuie si cuprinda, alaturi
de solicitarea de a se constata desfacerea
casatoriei si de a se elibera certificatul de
divort, declaratiile fiecaruia dintre soti, pe
propria raspundere, ca:

a) este de acord

casdtoriei;

b) nu are copii minori cu celalalt
sot, nascuti din casitorie, din
afara casatoriei sau adoptati
impreuna cu acesta;

C) nu este pus sub interdictie;

d) nu a mai solicitat altor autoritati
desfacerea casatoriei.

De asemenea, in cererea de divort

sotii declara pe propria raspundere:

a) adresa ultimei locuinte comune;

b) numele pe care fiecare sau, dupa
caz, numai unul dintre acestia
urmeazd sa-1 poarte dupd
desfacerea casatoriei.

La depunerea cererii de divort,

ofiterul de stare civila solicitd sotilor
urmatoarele documente:

cu desfacerea

uncorrupted consent®.

3. Procedural aspects concerning
the divorce by mutual consent by
administrative path

The divorce procedure by mutual
consent made in front of the registrar is
foreseen by art. 375-378 Civil code,
completed by the provisions of Chapter IX
(art. 164-182) from G.D. no. 64/2011
concerning the Methodology in relation to
the unitary application of the provisions in
terms of marital status™.

The divorce by administrative path in
front of the registrar, as we have mentioned
above, can take place if the spouses have no
minor children, born from the marriage,
outside the marriage or adopted.

The establishment of the dissolution
of marriage by mutual consent is the
registrar’s competence from the place of
marriage or the spouses’ last common home.

3.1. Petition for divorce by
administrative path

The petition for divorce is made in
written, is signed by both spouses and is
submitted by the spouses together in front of
the competent registrar. The law does not
foresee the possibility to lay down the
petition by mandatory.

The petition for divorce by
administrative path® must contain, together
with the request to find the dissolution of
marriage and to release a divorce certificate,

each spouse’s declarations, on own
responsibility, that:
a) he/she agrees to the

dissolution of marriage;

b) has no minor children with the
other spouse, born from the
marriage, from outside the

c) marriage or adopted together

with this;

d) he/she is not placed under
ban;

e) if he/she has never solicited to
other authorities the

dissolution of marriage.
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a) certificatele de nastere si cdsatorie ale
sotilor, in original si in copie;
b) documentele cu care se face dovada
identitatii, in original si copie;

Aceste documente trebuie insotite si
de o declaratie data in fata ofiterului de stare
civila, in situatia in care ultima locuinta
comuna nu este aceeasi cu domiciliul sau
resedinta ambilor soti inscris/a in actele de
identitate.

Dupa confruntarea datelor din
documentele prezentate cu datele Tnscrise in
cererea de divort, ofiterul de stare civila
certificd pentru conformitate copiile depuse,
cu exceptia certificatului de céasitorie, in
cazul cdruia se retine originalul.

Ofiterul de stare civila inregistreaza
cererea de divort si, conform art. 376 alin.
(1) Cod civil, acorda sotilor un termen de
reflectie de 30 de zile. Termenul acordat de
ofiterul de stare civilda dupa inregistrarea
cererii de divort este un termen de reflectie
cu caracter obligatoriu, ce da posibilitatea
sotilor de a incerca depasirea nemulfumirilor,
neintelegerilor si a conflictelor ivite, fiind
acordat in scopul unei eventuale retrageri a
cererii de divort. Pe perioada celor 30 de zile,
termenul are efect suspensiv, in sensul ca
solutionarea cererii de divort este améanata
pana la implinirea lui'®. Acest termen se
calculeaza pe zile libere, in cuprinsul lui
neintrand ziua depunerii cererii §i nici ziua in
care acesta se sfarseste.

3.2. Solutionarea cererii de divort

La expirarea termenului de 30 de zile,
sotii se prezinta personal, iar ofiterul de stare
civila verificd daca sotii staruie sd divorteze
si dacd, in acest sens, consimtdmantul lor
este liber si neviciat™.

Cu privire la solutionarea cererii de
divort pe cale administrativa sunt posibile
urmatoarele solutii:

A) clasarea cererii®

Clasarea cererii comune de divort
prin acordul sotilor va avea loc in
urmatoarele situatii:

- daca sotii nu se prezintd impreuna

dupa termenul de 30 de zile;

Also, the spouses declare on their
own responsibility in the petition for
divorce:

a) the address of
common home;

b) the surname that each or, as
applicable, only one of them
is about to bear after the
dissolution of marriage.

When laying down the petition for
divorce, the registrar solicits the following
documents:

a) spouses’ birth and marriage certificates, in
original and in copy;

b) documents that prove identity, in original
and copy;

These documents must also be
accompanied by a declaration given in front
of the registrar, in the situation in which the
last common home is not the same with the
domicile or residence of both spouses written
down in the identity documents.

The registrar certifies for conformity
the laid down copies, after collating data
from the presented documents with the data
written down in the petition for divorce,
except the marriage certificate, case in which
the original is retained.

The registrar records the petition for
divorce and, according to art. 376 paragraph
(1) Civil code, grants to the spouses a
reflection term of 30 days. The term given by
the registrar after the record of the petition
for divorce is a reflection term with
compulsory character, which gives the
spouses the possibility to try and surpass the
arisen grievances, misunderstandings and
conflicts, being granted by possible
withdrawal of the petition for divorce.
During the 30 days period, the term has
suspense effect, in that the settlement of the
petition for divorce is postponed until its
fulfillment®®. This term is calculated on days
off, in its content does not enter the petition
for divorce day of submission and nor any
day in which it ends.

3.2. Solving the petition for divorce

The spouses personally present on the

the last
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- dacd ambii sofi sau numai unul
dintre acestia inteleg/intelege sa
renunte la divort;

- daca, 1nainte de finalizarea
procedurii de divorf, unul dintre
soti este pus sub interdictie;

- dacd, 1inainte de finalizarea
procedurii de divort, intervine
nagterea unui copil;

- daca, 1nainte de finalizarea

procedurii de divorf, unul dintre
soti a decedat, casatoria incetand
prin deces.

Clasarea se consemneaza in cuprinsul
unui referat care se arhiveaza la dosarul de
divort.

B) admiterea cererii

Daca sunt intrunite  conditiile
prevazute de lege, ofiterul de stare civila
constatd desfacerea casatoriei prin acordul
sotilor si eliberecaza certificatul de divort,
care va fi Tnmanat fostilor soti intr-un termen
maxim de 5 zile lucratoare. Data eliberarii
certificatului de divort constituie data la care
este desfacuta casatoria. Pe certificatul de
divort nu se inscriu mentiuni cu privire la
motivele divortului sau culpa sot;ilorls.

C) respingerea cererii

Daca nu sunt indeplinite conditiile
cerute de lege pentru desfacerea casitoriei,
ofiterul de stare civila respinge cererea de
divort®.

De asemenea, ofiterul de stare civila
emite o dispozitie de respingere a cererii de
divort, daca sotii nu se inteleg asupra
numelui de familie pe care sa il poarte dupa
divor{ si indrumad sotii sd se adreseze
instantei de judecatﬁls.

3.3. Cai de atac

Impotriva dispozitiei de respingere a
cererii de divort nu existd cale de atac, dar
sotii se pot adresa cu cererea de divort
instantei de judecatd, pentru a dispune
desfacerea casatoriei prin acordul lor sau in
baza unui alt temei prevazut de Iegelg.

Pentru repararea prejudiciului prin
refuzul abuziv al ofiterului de stare civila de
a constata desfacerea casdtoriei prin acordul

expiry term of 30 days, and the registrar
verifies if the spouses insist on getting
divorced and if, in this sense, their consent is
free and uncorrupted®.

The following solutions are possible
in relation to the solving of the petition for
divorce by administrative path:

A) ranking the petition®’

The ranking of the joint petition for
divorce will take place in the following
situations:

- if the spouses do not present
together after the 30 days tem;

- if both spouses or only one of these
understand/understands to give up divorce;

- if one of the spouses is placed under
ban before the completion of divorce
proceedings;

- if the birth of a child intervenes,
before the completion of divorce
proceedings;

- if one of the spouses died, before
the completion of divorce proceedings, the
marriage ends

by decease.

The ranking is written down in a
report which is archived in the divorce file.

B) admission of the petition

If the conditions foreseen by the law
are met, the registrar finds the dissolution of
the marriage by mutual consent and issues a
divorce certificate, which is going to be hand
over to the ex spouses in term of maximum 5
working days. The issuing date of the
divorce certificate constitutes the date on
which the marriage is dissolved. There are
not written down any mentions on the
divorce certificate concerning the reasons for
divorce or spouses’ fault®.

C) rejection of the petition

If the conditions required by the law
for the dissolution of marriage are not met,
the registrar rejects the petition for divorce™®.

The registrar also issues a rejection
disposition of the petition for divorce, if the
spouses do not agree in relation to the
surname that bears after the divorce and
guides the spouses to address to the court™.
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sotilor si de a emite certificatul de divort, art.
378 alin. (3) din Codul civil aratd ca oricare
dintre sofi se poate adresa, pe cale separata,
instantei competente.

Astfel, legiuitorul recunoaste dreptul
oricdrui sot de a pretinde si de a obtine de la
ofiterul de stare civildi echivalentul
prejudiciului  pe care l-a suferit prin
savarsirea unui fapt ilicit ce constd intr-0
omisiune (refuzul abuziv al ofiterului de
stare civild), caz in care ne aflam in prezenta
raspunderii civile delictuale, izvor distinct de
obligatii. Aceste despagubiri (daune-interese)
pot fi acordate, in conditiile dreptului comun,
fie sub forma unei sume globale de bani, fie
sub forma unor sume prestate periodic®.

4. Mentiunea in actul de casatorie

Odata eliberat certificatul de divort de
catre ofiterul de stare civild modificarea starii
civile urmeaza a fi consemnata prin mentiune
in actul de casatorie.

Cand cererea de divort este depusa la
primaria unde s-a incheiat casatoria, ofiterul
de stare civild, dupa emiterea certificatului
de divort, face cuvenita mentiune in actul de
casatorie”.

In cazul depunerii cererii la primiria
in a carei raza teritoriald sotii au avut ultima
locuintd comund, ofiterul de stare civila
emite certificatul de divort si Tnainteaza, de
indata, o copie certificatd de pe acesta la
primaria locului unde s-a incheiat casatoria,
spre a se face mentiune in actul de
casatorie?.
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3.3. Means of appeal

There is no means of appeal against
the rejection disposition of the petition for
divorce, but the spouses can appeal with the
petition for divorce to the court in order to
dispose the dissolution of marriage by
mutual consent or on the base of other
ground foreseen by the law*'.

In order to compensate the prejudice
by registrar’s abusive refusal to find the
dissolution of the marriage by mutual
consent and to issue the divorce certificate,
art. 378 paragraph (3) from the Civil code
shows that any of the spouses may separately
appeal to the competent court.

Like this, the legislator recognizes the
right of each spouse to claim and obtain from
the registrar the equivalent of the prejudice
that he/she suffered by committing an illegal
act that consists in an omission (registrar’s
abusive refusal), case in which we are in the
presence of tort liability, different source of
obligations. These compensations (damages-
interests) in conditions of common right can
be granted either under the form of global
amount, or under the form of periodical
amounts*.

4. Mention in the
document

The modification of the civil status is
about to be consented by mention in the
marriage document, once issued the divorce
certificate by the registrar.

The registrar makes the proper
mention in the marriage document, when the
petition for divorce is laid down in the town
hall where the marriage was celebrated®.

In case of laying down the petition
for divorce in the town hall whose
jurisdiction the spouses’ had the last
common home, the registrar issues a divorce
certificate and immediately submits a
certified copy from this to the town hall of
the place where the marriage was celebrated,
in order to make the mention in the marriage
document™.

marriage
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