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Rezumat: In studiul de fati ne propunem o
abordare a unora dintre elementele referitoare la
infractiunile privitoare la viata sexuald care au fost
subiect de controversa prin  raportare la
reglementarea in vigoare din 1969. De asemenea,
facem trimitere la grupa infractiunilor privitoare la
viata sexuald care isi gaseste reglementarea in noul
Cod penal intr-o maniera modernd si apropiata de
reperele unor state europene cu traditie democratica
indelungata si fata de care legea penald romdneasca
a manifestat dintotdeauna afinitati profunde, fiind
totodata reliefate si unele probleme de corelare a
textelor care intereseazd in aceastd materie.

Cuvinte cheie: noul cod penal, infractiunile
privitoare la viata sexuald, infractiunea de seductie,
infractiunea de act sexual cu un minor

1. La 22 iunie 2009 a fost adoptata
Legea nr. 286/2009 privind noul cod penal
al Romﬁnieil, care, In conformitate cu art.
446 din cadrul sdau urmeaza sd intre in
vigoare la data ce va fi stabilitd in legea
pentru punerea in aplicare. In acelasi timp,
la 4 zile de la data publicarii sale in
Monitorul Oficial al Romaniei, Partea I,
codul a abrogat Legea nr. 301/2004 — Codul
penal’, si Legea nr. 294/2004 privind
executarea pedepselor si a masurilor dispuse
de organele judiciare in cursul procesului
penal’.

In acest fel, au fost abrogate doui
acte normative care nu au fost active
niciodatd, procedeul fiind posibil prin
raportare la art. 56 alin. 1' din Legea nr.
24/2000 privind normele de tehnica
legislativdi  pentru  elaborarea  actelor
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Abstract: In the current study, we want to
approach certain elements referring to the offence
regarding the sex life that have been a controversial
subject reported to the regulation that had been valid
in 1969. Also, we refer to the group of offences
regarding the sex life the finds its regulation in the
new Criminal Code in a modern manner that is close
to the marks of certain European states having a long
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the texts that are important in this matter.
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1. On June 22", 2009, the Law no.
286/2009 was adopted regarding the new
criminal code of RomaniaB, that, according to
art. 446 in its frame it is to become valid at
the date that will be established in the law for
the application. In the same time, 4 days after
its publication in Romania’s Official Gazette,
the First Part, the code annulled the Law no.
301/2004 — Criminal CodeM, and the Law no.
294/2004 regarding the execution of the
punishments and of the measures disposed by
the judicial organs during the criminal
process'”.

Thus, there were annulled two
normative documents that were never active,
the proceeding being possible by report to art.
56, paragraph 1' of Law no. 24/2000
regarding the norms of legislative technique
for the elaboration of the normative

Annals of the ,,Constantin Brancusi” University of Targu Jiu, Juridical Sciences Series, Issue 2/2010

99



Analele Universitatii “Constantin Briancusi” din Targu Jiu, Seria Stiinte Juridice, Nr. 2/2010

normative4, in conformitate cu care ,,dupa
adoptarea lor, in situatii temeinic justificate,
actele normative pot fi completate sau, dupa
caz, abrogate si inainte de data intrarii lor in
vigoare™.

S-a creat astfel posibilitatea ca intr-
un interval de timp rezonabil Legea nr.
286/2009 sa intre In vigoare si sa devina
noul Cod penal al Romaniei, moment de la
care se va deschide calea controverselor pe
marginea aplicdrii in timp a celor doua
coduri.

Pentru ca momentul sa fie pregatit in
mod corespunzator, este foarte important ca
prevederile noului cod sa fie bine cunoscute
si interpretate doctrinar chiar inainte de
intrarea sa in vigoare. Obiectivul propus
poate fi atins numai prin perceperea
normelor de incriminare in mod corect prin
ele insele, dar si prin comparare cu cele ale
Codului penal in vigoare, cu luarea in
considerare a elementelor ce se regdsesc in
expunerea de motive ce insoteste noul cod.

Din acest motiv, in studiul de fata ne
propunem o abordare a unora dintre
elementele referitoare la infractiunile
privitoare la viata sexuald care au fost
subiect de controversa raportate la
reglementarea in vigoare din 1969.

2. Luam in discutie, in primul rand,
chestiunea rezolvatd prin Decizia nr.
I11/2005 privind aplicarea dispozitiilor art.
197 alin. 1 C.pen. in vigoare, cu referire la
art. 198 si 201 C.pen®. in conformitate cu
decizia Inaltei Curti de Casatie si Justitie,
prin act sexual de orice natura, susceptibil a
fi Incadrat in infractiunea de viol prevazuta
de art. 197 C.pen., se intelege orice
modalitate de obtinere a unei satisfactii
sexuale prin folosirea sexului sau actionand
asupra sexului, intre persoane de sex diferit
sau de acelasi sex, prin constrangere sau
profitind de imposibilitatea persoanei de a
se apira ori de a-si exprima vointa. In
acelasi timp, prin acte de perversiune
sexuald, in acceptiunea prevederilor art. 201
din Codul penal, se aratd ca trebuie sd se
inteleaga orice alte modalitati de obtinere a

documents'®, according to which “after their
adoption, in seriously justified situations, the
normative documents may be completed or,
depending on the case, annulled also before
their validation™"”.

It was also created the possibility for
the Law no. 286/2009 to become valid in a
reasonable lapse of time and to become the
new Criminal Code of Romania, a moment
from which it is opened the way of
controversies close to the application in time
of the two codes.

For the moment to be prepared
appropriately, it is very important for the
stipulations of the new code to be well known
and interpreted in a doctrinaire way right before
it becomes valid. The wanted objective may be
reached only by the perception of the
incrimination ~ regulations  correctly by
themselves, but also by comparing them to the
ones of the valid Criminal Code, considering
the elements that can be found in the exposal of
the reasons that accompany the new code.

For this reason, in the current study we
want to approach certain elements referring to
the offences referring to sex life that was a
controversial ~ subject reported to the
regulation that was valid in 1969.

2. We consider at first the problem
solved by the Decision no. II1/2005 regarding
the application of the provisions of art. 197,
paragraph 1 of valid Criminal Code, referring
to art. 198 and 201 Criminal Code'*.
According to the decision of the High Court
of Cassation and Justice, by any kind of
sexual act, susceptible to be framed in the
rape offence stipulated by art. 197 Criminal
Code, we understand any means of obtaining
a sexual satisfaction by using the sex or acting
on the sex between persons of different sex,
by constraining or profiting of the person’s
impossibility to protect himself or herself or
to express his or her will. In the same time, by
acts of sexual perversion, according to the
stipulations of art. 201 of Criminal Code, it is
shown that we have to include any other way
of obtaining a sexual satisfaction that the ones
that represent a sexual act.
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unei satisfactii sexuale decat cele care
constituie act sexual.

Aceastd rezolvare a problemei
delimitarii actelor sexuale de cele de
perversiune sexuald corespunde numai
partial cu optiunea legiuitorului roman asa
cum transpare din prevederile art. 218 si
219 din Noul cod penal’. Aceasta deoarece,
asa cum reiese din expunerea de motive ce
insoteste codul®, infractiunea de viol a fost
reglementatd pornind de la ideea de act de
penetrare, astfel Incat In continutul sau se
va include raportul sexual — in intelesul pe
care aceastd sintagma l-a cunoscut in mod
traditional 1n dreptul nostru, acela de
conjunctie a organului sexual masculin cu
cel feminin —, actul sexual oral si respectiv
actul sexual anal, indiferent daca in aceste
ultime cazuri este vorba de un act
heterosexual sau homosexual. De asemenea,
in termenii art. 218 alin. 2 din Noul cod
penal, se includ 1n continutul infractiunii de
viol si actele de penetrare vaginala sau
anald, realizate in alte modalitati (prin
introducere de obiecte, degete, etc.). Astfel
definit, violul acopera toate actele de
penetrare, indiferent dacd au fost comise de
agresor asupra victimei sau dacad victima a
fost obligata sa facd acest lucru.

Infractiunea de perversiune sexuala
in acceptiunea art. 201 C.pen. 1n vigoare nu
se mai regaseste sub aceeasi denumire, ci
sub cea de agresiune sexuald. In art. 219 din
Noul cod penal care va fi incident in cazul
altor acte de naturd sexuald decat cele care
realizeaza violul, adicd acte care nu
presupun penetrare sau act sexual oral (ex.
acte de masturbare), savarsite sub imperiul
constrangerii sau al starilor asimilate
acesteia. In cazul in care astfel de acte sunt
comise in aceeasi imprejurare cu
infractiunea de viol credem ca trebuie sa se
retind un concurs de infractiuni.

Criteriul de distinctie intre viol si
agresiunea sexuala sub aspectul elementului
material se regaseste si  in  cazul
urmatoarelor doud infractiuni — actul sexual
cu un minor $i respectiv coruperea sexuala

This settlement of the problem of
making the difference between the sexual acts
and the acts of sexual perversion corresponds
only partially to the option of the Romanian
legislator, as it is shown in the stipulations of
art. 218 and 219 of the New Criminal Code.
This occurs because, as it results from the
reasons exposal that accompanies the code™,
the rape offence was regulated, starting with
the idea of penetration act, thus in its content
there are included the sexual report — with the
meaning that this syntagm had known
traditionally in our law, the meaning of
conjunction of the sexual masculine organ
and the feminine one —, the oral sexual act and
respectively the anal sexual act, no matter if in
these last cases it is about a heterosexual act
or about a homosexual one. Also, in terms of
art. 218, paragraph 2 of the New Criminal
Code, there are also included in the content of
the rape offence, the acts of vaginal or anal
penetration accomplished in other ways (by
introducing objects, fingers, etc.). Being thus
defined, the rape covers all the penetration
acts, no matter if they are accomplished by
the aggressor over the victim or if the victim
was forced to do it.

The sexual perversion offence,
according to art. 201 of the valid Criminal
Code, is not found having the same name, but
it is called now sexual aggression. In art. 219
of the New Criminal Code that will be
incident in case of other sexual acts than the
ones that accomplish the rape, namely acts
that do not suppose penetration or oral sexual
act (for example, masturbation acts),
accomplished by coercion or by other
activities related to the coercion. If such acts
are accomplished in the same circumstance
with the rape offence, we think that we have
to keep a set of offences

The difference criterion between the
rape and the sexual aggression under the
aspect of the material element is also found in
case of the following two offences — the
sexual act with a minor and respectively the
sexual corruption of minors. Thus, if the act
supposes penetration or oral sexual act, we are
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de minori. Astfel, dacd actul presupune
penetrare sau act sexual oral, vom fi In
prezenta actului sexual cu un minor, iar
dacd este vorba de orice alte acte de natura
sexuald fapta se va incadra ca si corupere de
minori.

3. Revenind la prevederile Codului
penal in vigoare din 1969, aducem 1in
discutie si Decizia nr. 11/2005°, prin care s-a
stabilit ca raportul sexual cu o persoana de
sex diferit, care este ruda in linie directa sau
frate ori sord, prin constrangerea acesteia
sau profitind de imposibilitatea ei de a se
apdra ori de a-si exprima vointa, constituie
atat infractiunea de viol prevazutd de art.
197 alin. 1 C.pen. si alin. 2 lit. b") din
acelasi articol (daca victima locuieste si
gospodareste impreuna cu faptuitorul), cat si
infractiunea de incest prevazutd de art. 203
C.pen., in concurs ideal. In acest fel s-a
inldturat o lipsa de consecventd manifestata
in practica judiciara in interpretarea acestor
situatii. Unele instante s-au pronuntat in
sensul ca fapta respectiva constituie numai
infractiunea de viol prevazuta de art. 197
alin. 1 si alin. 2 lit. b') din Codul penal,
considerdnd ca incadrarea juridica in art.
203 din acelasi cod, privind infractiunea de
incest, este absorbitd 1in dispozitia de
agravare de la alin. 2 lit. b') al art. 197 din
Codul penal, care se refera la situatia cand
,,victima violului este membru al familiei".
Alte instante, dimpotriva, s-au pronuntat in
sensul ca o atare faptd, savarsitd de autor
asupra unui membru al familiei, cu care este
rudd in linie directd sau frate ori sora,
constituie atat infractiunea de viol prevazuta
de art. 197 alin. 1 si alin. 2 lit. b") din Codul
penal, cat si infractiunea de incest prevazuta
de art. 203 din acelasi cod, in concurs ideal.

Solutia nu mai este utild pentru
reglementarea din viitorul Cod penal,
deoarece art. 377 al acestuia defineste
incestul ca infractiune contra familiei
constand in ,raportul sexual consimtit,
savarsit intre rude in linie directd sau intre
frati §i surori”. Cum infractiunea de viol
este comisa in lipsa consimtamantului sau

having a sexual act with a minor, and if it is
about any other sexual acts, we are having a
corruption of minors.

3. Coming back to the stipulations of
the Criminal Code that was valid in 1969, we
are discussing about the Decision no.
11/2005*', that established that the sexual
report to a person of a different sex that is a
direct line relative or a brother or a sister, by
constraining him or her or by profiting of his
or her impossibility to protect himself or
herself or to express his or her will,
represents both the rape offence stipulated by
art. 197, paragraph 1 of Criminal Code and
paragraph 2 letter b') of the same article (if
the victim lives and manages the house
together with the aggressor), and the incest
offence stipulated by art. 203 of Criminal
Code, in an ideal set. Thus, we have removed
an absence of consequence manifested in the
judicial practice in the interpretation of these
situations. Some courts said that the
respective act represents only the rape offence
stipulated by art. 197, paragraph 1 and
paragraph 2 letter b') of the Criminal Code,
considering that the judicial framing in art.
203 of the same code, regarding the incest
offence is absorbed in the aggravation
disposal from paragraph 2 letter b') of art.
197 of Criminal Code that refers to the
situation when “the victim of the rape is a
family member ". On the contrary, other
courts said that such an act accomplished by
the author over a family member that is his or
her direct line relative or his or her brother or
sister represents both the rape offence
stipulated by art. 197, paragraph [ and
paragraph 2 letter b') of Criminal Code, and
the incest offence stipulated by art. 203 of the
same code, in an ideal set.

The solution is not useful anymore for
the regulation of the future Criminal Code
because art. 377 of this code defines the incest
as being an offence against the family that
represents “the consented sexual report
accomplished between direct line relatives or
between brothers and sisters”. As the rape
offence is accomplished without the consent or
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profitaindu-se de imposibilitatea victimei de
a-si exprima vointa, este exclus un eventual
concurs intre viol si incest in reglementarea
Noului cod penal. In consecinti, relatia de
,,yuda 1n linie directd, frate sau sord” va avea
relevanta numai sub aspectul retinerii unor
forme agravate ale infractiunilor de viol,
agresiune sexuald sau act sexual cu un
minor, dupa caz.

Nu aceeasi va fi solutia in cazul in
care se comite un act sexual care consta
intr-un raport sexual in conditiile art. 220
din Noul cod penal care defineste actul
sexual cu un minor. In aceasti situatie
raportul sexual, spre deosebire de cazul
violului, este unul consimtit. Este adevarat
ca este vorba despre un consimtamant
afectat de varsta victimei, dar consideram ca
sub incidenta Noului cod penal trebuie sa se
retind Tn concurs actul sexual cu un minor
(art. 220) si incestul (art. 377), deoarece
acest din urma text nu face nicio distinctie.
Mai mult decat atat, actul sexual cu un
minor trebuie retinut in varianta agravata
prevazutd de art. 220 alin. 4 lit. a din Noul
cod penal (minorul este ruda in linie directa,
frate sau sord).

4. Prin Decizia nr. XVII/2008 in
recurs 1n interesul legii s-au dus completari
celor deja stabilite pe aceeasi cale. In opinia
instantei, raportul sexual savarsit in
realizarea aceleiasi rezolutii infractionale,
atunci cand victima este membru al familiei,
prin constrangerea acesteia sau profitind de
imposibilitatea ei de a se apara ori de a-si
exprima vointa, atat inainte, cat si dupa ce
aceasta a implinit 15 ani, Iintruneste
elementele constitutive ale infractiunii de
viol prevazute de art. 197 alin. 1 raportat la
alin. 2 lit. b' — membru de familie si alin. 3
teza I — victima nu a implinit 15 ani, In
forma continuata - art. 41 alin. 2 C.pen..
Aceasta infractiune se retine in concurs cu
cea de incest prevazutda de art. 203 C.pen.,
tot in forma continuata'®.

Si aceastd solutie isi va pierde
utilitatea, intrucat Noul cod penal nu mai
enumerd intre Tmprejurdrile ce constituie

taking advantage of the victim’s impossibility
to express his or her will, we exclude an
eventual set between rape and incest in the
regulation of the New Criminal Code. As a
consequence, the relationship of “direct line
relative, brother or sister” will be relevant only
under the aspect of keeping some aggravated
forms of the rape offence, the sexual
aggression offence or the offence of a sexual
act with a minor, depending on the case.

The solution is not the same if there is
a sexual act that consists of a sexual report in
the conditions of art. 220 of the New Criminal
Code that defines the sexual act with a minor.
In this situation, the sexual report, unlike the
rape, is consented. It is true that it is about a
consent affected by the victim’s age, but we
consider that, under the incidence of the New
Criminal Code, we have to keep in a set the
sexual act with a minor (art. 220) and the
incest (art. 377), because this last text does
makes no difference. More than that, the
sexual act with a minor must be kept in the
aggravated variant stipulated by art. 220,
paragraph 4 letter a of the New Criminal Code
(the minor is a direct line relative, a brother or
a sister).

4. By the Decision no. XVII/2008 in
appeal in the interest of the law, there were
brought completions to the ones already
established by the same means. In the opinion
of the court, the sexual report accomplished in
the achievement of the same offence
resolution, when the victim is a family
member, by his or her constraining or
profiting by his or her impossibility to protect
himself or herself or to express his or her will,
both before and after he or she reaches 15
years old, has all the constitutive elements of
the rape infraction stipulated by art. 197,
paragraph 1 reported to paragraph 2 letter b' —
family member and paragraph 3 thesis I — the
victim has not reached 15 years old, in a
continued form - art. 41 paragraph 2 of
Criminal Code. This offence is kept in a set
with the incest offence stipulated by art. 203
of Criminal Code, still in a continued form*.

This solution will also lose its utility
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circumstante agravante legale pe aceea care
vizeazd comiterea faptei ,,prin violente
asupra membrilor familiei” asa cum face
art. 75 alin. 1 lit. b, teza a II — a din Codul
penal in vigoare din 1969, motiv pentru care
comiterea sa in aceste imprejurari nu poate
face decat ca 1Incadrarea faptei sa fie
raportatd la  circumstantele agravante
speciale specifice fiecareia intre
infractiunile definite In partea speciald a
Noului cod penal. Ex. art. 218 alin. 3 lit b —
violul comis asupra unei rude in linie
directa, frate sau sora.

5. Raportandu-ne din nou la Codul
penal in vigoare din 1969, apare ca fiind
interesantd situatia In care prin aceeasi
actiune se realizeazd atdt continutul
infractiunii de act sexual cu un minor - art
198 alin (2) C.pen., cat si cel al infractiunii
de seductie prevazuta de art 199 C.pen.

Se poate, in concret, ca un profesor
sd determine pe una dintre elevele sale, in
varstda de 17 ani sd intretind raporturi
sexuale cu el prin folosirea de promisiuni de
casatorie. Actul sexual cu un minor, in
varianta relevantd pentru Incadrarea faptei
descrisa anterior, constd in actul sexual, de
orice naturda, cu o persoana de sex diferit sau
de acelasi sex intre 15-18 ani, daca este
savarsita de tutore sau curator ori de catre
supraveghetor, 1ingrijitor, medic curant,
profesor sau educator, folosindu-se de
calitatea sa, ori dacd faptuitorul a abuzat de
increderea victimei sau de autoritatea ori
influenta sa asupra acesteia (art. 198 alin. 2
C.pen. in vigoare).

6. Fiind o infractiune privitoare la
viata sexuald, obiectul juridic general al
infractiunii de act sexual cu un minor este
reprezentat de relatiile sociale care se
formeaza si care se dezvoltd in jurul valorii
sociale care este dreptul la libertatea sexuala
a persoanei. Obiectul juridic special este
reprezentat de relatiile sociale privitoare la
libertatea sexualda a minorului aflat in
anumite raporturi de dependentd fata de
faptuitor.

Subiectul activ al actului sexual cu

because the New Criminal Code does not
enumerate anymore between the
circumstances that represent legal aggravating
circumstances the one that refers to the
accomplishment of act “by violence acts over
the family members” as does art. 75,
paragraph 1 letter b, thesis II of the Criminal
Code that was valid in 1969, that is why its
accomplishment in such circumstances can
only make the framing of the act be reported
to the special aggravating circumstances
specific to each of the offences defined in the
special part of the New Criminal Code. For
example, art. 218, paragraph 3 letter b — the
rape accomplished over a direct line relative,
a brother or a sister.

5. Reporting again to the Criminal
Code that was valid in 1969, it is interesting
the situation when, by the same action, there
are accomplished both the content of the
offence of a sexual act with a minor— art. 198,
paragraph (2) of Criminal Code, and the one
of the seduction offence stipulated by art. 199
of Criminal Code.

Concretely, it is possible for a teacher
to determine one of his 17-year-old students
to have sexual reports with him by using
marriage promises. The sexual act with a
minor, in the relevant variant for framing the
act previously described, represents any
sexual act with 15-18-year-old a person of a
different sex or of another sex, if it is
accomplished by the guardian or by the
curator or by a supervisor, an intendant, a
general practitioner, a teacher or an educator,
using his quality, or if the author abused of
the victim’s confidence or of his authority or
his influence over the victim (art. 198,
paragraph 2 of the valid Criminal Code).

6. As an offence regarding the sex life,
the general judicial object of the offence of
sexual act with a minor is represented by the
social relationships formed and developed
around the social value that is the right to the
person’s sexual liberty. The special judicial
object is represented by the social
relationships regarding the sexual freedom of
the minor that has certain dependency reports
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un minor, in conditiile art. 198 alin. 2
C.pen. este calificat, el neputand fi decat o
persoand care se afla intr-o pozitie de
autoritate fatd de minor, respectiv, persoana
care are calitatea de tutore, curator,
supraveghetor, 1ingrijitor, medic curant,
profesor sau educator al minorului. Subiect
pasiv va fi minorul cu varsta cuprinsa intre
15-18 ani, care se afla sub tutela, curatela,
supravegherea, 1Ingrijirea, asistenta etc.
faptuitorului.

Elementul material se realizeaza prin
savarsirea unui act sexual de orice natura,
asa cum a fost definit prin decizie de Inalta
Curte de Casatie i Justitie la care minorul
isi exprima consimtamantul, dar acesta este
viciat, intrucat faptuitorul s-a folosit de
autoritatea sau influenta de care se bucura
asupra minorului pentru a-1 determina pe
acesta sa participe la actul sexual.

7. Infractiunea de seductie prevazuta
de art 199 C.pen. constd in fapta aceluia,
care prin promisiuni de cdsatorie, determina
o persoand de sex feminin mai mica de 18
ani de a avea cu el raport sexual.

Obiectul juridic special 1n cazul
seductiei este constituit din relatiile sociale
referitoare la libertatea si inviolabilitatea
sexuala a persoanei de sex feminin care nu a
implinit varsta de 18 ani.

Subiect activ al infractiunii nu poate
fi decat un barbat care a implinit varsta
casatoriei, astfel incat promisiunile acestuia
si poatd fi considerate serioase. In ceea ce
priveste subiectul pasiv al infractiunii,
opindm ca acesta poate fi numai o persoana
de sex feminin care, in conditiile Legii
288/2007, a implinit varsta de 16 ani.
Incriminarea acestei fapte s-a facut in
conditiile in care varsta minima la care
minora, in situatii speciale, se putea casatori
era de 15 ani (conform Decretului 31/1954),
dar 1n prezent, conform Legii nr 288/2007,
varsta la care minorul (fard a se face vreo
deosebire bazata pe sexul minorului) este de
18 ani, si numai 1n conditii speciale de la
varsta de 16 ani. Din acest motiv, se impune
o reconsiderare a incrimindrii faptei de

with the author.

The active subject of the sexual act
with a minor, in the conditions of art. 198,
paragraph 2 of Criminal Code is qualified and
it can be only a person who is in an authority
position tot he minor, respectively the person
that is the guardian, the curator, the
supervisor, the intendant, the general
practitioner, the teacher or the educator of the
minor. The passive subject is the 15-18-years-
old minor that is under the guardianship,
trusteeship, the supervision, the care, the
assistance etc. of the author.

The material element is accomplished
by the accomplishment of any kind of sexual
act, as it was defined by decision of the High
Court of Cassation and Justice for which the
minor expresses his or her consent, but it is
vitiated because the author used his authority
or influence over the minor in order to
determine him or her to participate to the
sexual act.

7. The seduction offence stipulated by
art. 199 of Criminal Code represents the
action of the person who, by using marriage
promises, determines a girl younger than 18 to
have sexual reports with him.

The special judicial object in case of
seduction consists of social relationships
referring to the sexual freedom and non-
violability of the girl who has not reached 18.

The active subject of the offence can
only be a man who has reached the marriage
age, thus his promises could be considered as
being serious. Regarding the passive subject
of the offence, we think that it could only be a
girl who, in the conditions of the Law
288/2007, has reached 16 years old. The
incrimination of this action was made in the
conditions when the minimum age when the
minor girl could get married was 15 years old
(according to the Decree 31/1954), but, in
present, according to the Law no. 288/2007,
the age when the minor (without making
differences basing on the minor’s sex) reaches
18 years, and only in the special conditions of
the age of 16. This is why a reconsideration of
incriminating the seduction act is imposed
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seductie deoarece actualul text este
discriminatoriu, intrucat minorul de sex
masculin, care a implinit varsta de 16 ani, si
care a fost determinat prin promisiuni
mincinoase de casdtorie sa intretind un
raport sexual, nu poate deveni subiect pasiv
al acestei infractiuni. In acelasi timp nu este
admisd nici posibilitatea ca o femeie sa
devind subiect activ al infractiunii de
seductie.

In doctrind se apreciaza ci subiect
pasiv la infractiunea de seductie nu poate fi
decat o minord cu varsta cuprinsa intre 14 si
18 ani'', dar noua reglementare stabilieste
cu caracter de principiu cd varsta minima de
casatorie este 18 ani. Se admite totusi ca,
atat barbatul cat si femeia se pot casatori la
implinirea varstei de 16 ani. Dupd cum se
poate observa, legea nu mai distinge in
functie de sexul viitorului sot, statuand si in
aceastd materie, principiul egalitatii intre
sexe. In niciun caz nu mai este permisi
incheierea casdtoriei de catre femeia care a
implinit 14 ani, deci afirmatia pe care am
citat-o cu prive la calificarea implicita a
subiectului pasiv al seductiei nu mai este
valabila.

Elementul material se realizeaza
printr-un raport sexual la care s-a determinat
prin promisiunile mincinoase de cdsatorie.
Promisiunea de casatorie, fiind factorul
esential in determinarea raportului sexual,
trebuie facutad cu o aparentd de seriozitate,
astfel incat femeia sd fie convinsd ca
faptuitorul se va casdtori cu ea. Pentru
intregirea laturii obiective, este necesar ca
promisiunea de cdsatorie sd nu fie tinuta din
cauza faptuitorului.

8. Desi intre infractiunea de act
sexual cu un minor si cea de seductie exista
o serie de puncte de asemdnare, tot in
aceeasi relatie se constatd, insd, si unele
elemente de diferentiere.

Elementele de asemdnare privesc
specificul obiectului juridic special, situatia
subiectului pasiv (care este Tn ambele cazuri
un minor — cu particularizare 1n cazul
seductiei) sau obiectul material i

because the current text is discriminating,
because the minor boy who reached 16 and
who was determined by lying marriage
promises to have a sexual report cannot
become a passive subject of this offence. In
the same time, we do not admit the possibility
for a woman to become an active subject of
the seduction offence.

In the doctrine, it is appreciated that
the passive subject of the seduction offence
can only be a 14-18-year-old minor girl®, but
the new regulation establishes with a principle
feature that the minimum marriage age is 18.
However, we admit that both the man and the
woman may get married when reaching 16
years old. As we may observe, the law does
not distinguish anymore depending on the sex
of the future husband, enacting also in this
matter the principle of the equality between
the sexes. The woman who has reached 14
years old is not allowed anymore, so the
affirmation that we quoted regarding the
implicit qualification of the passive subject of
the seduction is not valid anymore.

The material element is accomplished
by a sexual report that determined the person
by lying marriage promises. The marriage
promise, as an essential factor in determining
the sexual report, must be made with a serious
appearance, so the woman is convinced that
the author will marry her. For the completion
of the objective side, it is necessary for the
marriage promise not to be kept because of
the author.

8. Even if between the offence of a
sexual act with a minor and the seduction
offence there is a series of similar points,
there also are in the same relation some
differences.

The similarities refer to the specificity
of the special judicial object, the situation of
the passive subject (that is in both of the cases
a minor — with a particularization in case of
seduction) or the material object and the
partial superposition of the material element.

The differences between the two
actions are also numerous and regard,
depending on the case: the sphere of the
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suprapunerea  partiala a  elementului
material.

Diferentele existente intre cele doua
fapte sunt si ele numeroase si privesc, dupa
caz: sfera subiectului activ, componenta
elementului material (seductia se poate
realiza exclusiv prin Intretinerea unui raport
sexual, pe cand actul sexual cu un minor
poate fi realizat prin orice tip de act sexual),
calificarea subiectului pasiv (in cazul
seductiei fiind, in prezent, limitat la o
persoand de sex feminin cu varsta cuprinsa
intre 16 si 18 ani, in timp ce la infractiunea
de act sexual cu un minor victima poate fi
atat fata cat si baiat, conditia fiind sa aiba
varsta cuprinsd intre 15 si 18 ani- in
varianta reglementatd de art. 198 alin. 2
C.pen.). O altd deosebire extrem de
importanta intre cele doua infractiuni, cu
referire strictd la varianta din art. 198 alin. 2
C.pen., este cea care priveste cerintele
esentiale ce trebuie 1Indeplinite pentru
existenta fiecdreia dintre ele. La seductie
este absolut necesar ca faptuitorul sa fi
determinat victima sd intretind un raport
sexual prin promisiuni de casatorie, iar in
cazul infractiunii de act sexual cu un minor,
faptuitorul trebuie sa se fi folosit de
calitatea sa speciala in raport cu minorul,
pentru a-1 determina pe acesta sd consimta
la savarsirea actului sexual.

9. Date fiind aceste explicatii, In
cazul imaginat anterior, in care un profesor
determind la raport sexual (deci o varietate
de act sexual) pe una dintre elevele sale in
varstd de 17 ani profitdind de influenta pe
care aceasta calitate i-o conferd dar si prin
promisiuni de casatorie sunt posibile doua
rezolvari in ceea ce priveste incadrarea
juridica a faptei. In primul rand, se poate
considera cd infractiunea de act sexual cu
un minor are caracter mai grav §i aceeasi
naturd cu cea de seductie, motiv pentru care
trebuie sd se considere ca aceasta din urma
isi pierde autonomia, fiind absorbitd de cea
dintai.

In al doilea rand, luand in
considerare dispozitiile art 33 alin. b C.pen.

active subject, the components of the material
element (the seduction may be accomplished
exclusively by having a sexual report, but the
sexual act with a minor can be accomplished
by any type of sexual act), the qualification of
the passive subject (in case of seduction it is,
at present, limited to a 16-18-year-old girl,
while in case of the offence of sexual act with
a minor the victim may be either a girl or a
boy, the condition is having the age between
15 and 18 — in the variant regulated by art.
198, paragraph 2 of Criminal Code). Another
extremely important difference between the
two offences, referring strictly to the variant
of art. 198, paragraph 2 of Criminal Code, is
the one that regards the essential demands that
must be accomplished for the existence of
each of them. In case of seduction, it is
absolutely necessary for the author to had
determine the victim to have a sexual report
by marriage promises, and in case of the
offence of a sexual act with a minor, the
author has to use his special quality for the
minor, in order to determine the minor to
consent the accomplishment of the sexual act.

9. By giving these explanations, in the
previous imaginary case where a teacher
determines one of his 17-year-old students to
have a sexual report (so a variation of the
sexual act), profiting by the influence offered
by this quality but also by marriage promises,
there may be two solutions regarding the
juridical framing of the action. In the first
place, we may consider that the offence of a
sexual act with a minor has a more serious
feature equal to the seduction one, this is why
we have to consider that this last one loses its
autonomy, being absorbed by the first one.

In the second place, considering the
provisions of art. 33, paragraph b of Criminal
Code when an action or an inaction
accomplished by the same person, because of
the circumstances where it had had place and
to the consequences that were produced,
combines the elements of several offences, it
is accomplished an ideal set of offences,
leaving the field of the offence unity. In these
conditions, we have to consider that in the
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atunci cand o actiune sau inactiune savarsita
de aceeasi persoana, datoritd imprejurarilor
in care a avut loc si urmarilor pe care le-a
produs, intruneste elementele mai multor
infractiuni, se realizeaza un concurs ideal de
infractiuni, parasindu-se domeniul unitatii
de infractiune. In aceste conditii, trebuie
considerat ca in cazul descris ipotetic
anterior se retine un concurs de infractiuni
intre actul sexual cu un minor, prevazut de
art 198 alin 2 C.pen. si infractiunea de
seductie, prevazuta de art. 199 C.pen.. Daca
minora are intre 15 si 16 ani, si subiectul
activ are una dintre calificarile speciale
alternative indicate de art. 198 alin. 2
C.pen., insd trebuie sa se retind doar actul
sexual cu un minor, avand in vedere
influentele exercitate de legislatia familiei
asupra normei de incriminare. Este de
observat si faptul ca in conditiile legislatiei
actuale, fapta de a determina o minord cu
varsta cuprinsa intre 15 i 16 ani sa Intretina
un raport sexual prin promisiuni mincinoase
de casatorie, de catre o persoanad care nu
indeplineste niciuna dintre calitétile speciale
enumerate limitativ de art 198 alin 2 C.pen.
ramane in afara incidentei legii penale.
Consideram ca solutia retinerii
concursului de infractiuni ar fi in acord cu
cea a retinerii concursului intre viol §i incest
pe care Inalta Curte de Casatie si Justitie a
adoptat-o prin in decizie de admitere a unui
recurs in interesul legii si din acest motiv o
promovam. Aceastd promovare este valabila
doar pana la intrarea in vigoare a proiectului
de cod penal, deoarece in cadrul sau fapta
de seductie nu 1si mai gaseste incriminarea.

10. Astfel reglementata  grupa
infractiunilor privitoare la viata sexuala din
Noul cod penal prezintd multe puncte de
asemanare cu subdiviziunea corespondenta
din Codul penal francez.'.

In legea franceza, in sectiune distincta
integratd  in  categoria  infractiunilor
indreptate Tmpotriva integrititii fizice sau
psihologice a persoanei” sunt definite faptele de

agresiune sexuald”. Art. 222-23 din aceasta sectiune
prevede ca ,,orice act de penetrare sexuald, indiferent

de natura sa, savarsit impotriva unei alte persoane

case that was hypothetically described before,
it is kept a set of offences between the sexual
act with a minor, stipulated by art. 198,
paragraph 2 of Criminal Code and the
seduction offence, stipulated by art. 199 of
Criminal Code. If the minor girl is 15 or 16
years old, the active subject also has one of
the special alternative qualifications indicated
by art. 198, paragraph 2 of Criminal Code, but
we have to keep only the sexual act with a
minor, considering the influences exerted by
the family legislation over the incrimination
norm. We also have to notice the fact that, in
the conditions of the current legislation,
determining a 15-16-year old minor girl to
have a sexual report by lying marriage
promises by a person who does not
accomplish any of the special qualities
limitedly enumerated by art. 198, paragraph 2
of Criminal Code remains outside the
criminal law.

We consider that the solution of
keeping the set of offences would be in
agreement with the one of keeping the set
between the rape and incest that the High
Court of Cassation and Justice adopted by an
admitting decision of an appeal in the law
interest and this is why we are promoting it.
This promotion is valid only until the criminal
code project becomes valid because, in its
frame, the seduction action has no
incrimination.

10. Being thus regulated, the group of
offences regarding the sex life in the New
Criminal Code presents many points similar
to the corresponding subdivision in the French
Criminal Code™*.

In the French law, in the distinct section
included in the category of the offences
against ,,the physical or mental integrity of the
person” the “sexual aggression actions” are
defined. Art. 222-23 of this section stipulates
that ,,any act of sexual penetration, no matter
its nature, accomplished against another
person by violence, coercion, threat or
surprise represents a rape.” In the basic
variant, the rape is punished with fifteen years
of prison. In order to complete it, art. 222-27
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prin  violentd, constringere, amenintare sau
surprindere, reprezintd viol.” In varianta de baza,
violul se pedepseste cu inchisoare de cincisprezece
ani. In completare, art 222-27 din Codul penal
francez incrimineaza ,agresiunile sexuale, altele
decat violul”, care se pedepsesc cu inchisoare de
cinci ani §i o amenda de 75000 €.

Aceeasi este solutia si in Noul cod penal. in
variantele de baza, art. 218 din Noul cod penal,

defineste ca viol ,raportul sexual, actul sexual
oral sau anal cu o persoand, sdvarsit prin
constrangere, punere in imposibilitate de a
se apara ori de a-si exprima vointa sau
profitind de aceastd stare” - alin. (1),
punand pe acelasi nivel de gravitate
abstractd ,orice alte acte de penetrare
vaginala sau anala comise in conditiile alin.
(1)”. Agresiunea sexuald este definita prin
raportare la definitia violului, ca si In Codul
penal francez: ,,actul de naturd sexuald, altul
decat cele prevazute in art. 218, cu o
persoana, sdvarsit prin constrangere, punere
in imposibilitate de a se apara sau de a-si
exprima vointa ori profitind de aceasta
stare”.

11. Din cele ce au precedat, observam
ca grupa infractiunilor privitoare la viata
sexuald isi gaseste reglementarea in noul
Cod penal intr-o manierda modernd si
apropiatd de reperele unor state europene cu
traditie democratica indelungatd si fatd de
care legea penald romaneascd a manifestat
dintotdeauna afinitati profunde. Chiar daca
in cercetarea noastra am prezentat i unele
probleme de corelare a textelor care
intereseaza domeniul de interes, consideram
ca modul 1n care acestea au fost gandite este
unul care va permite ca interpretarile pe cale
de recurs in interesul legii sa nu mai fie o
necesitate pentru a asigura uniformitatea in
interpretare si aplicare.
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of the French Criminal Code incriminates the
“sexual aggressions, others than the rape”,
that are punished with five years of prison and
a 75000 € fine.

The solution is the same in the New
Criminal Code. In the basic variants, art. 218
of the New Criminal Code defines as a rape
“the sexual report, the oral sexual act or the
anal one with a person, accomplished by
coercion, by using the victim’s impossibility
to protect himself or herself or to express his
or her will or by profiting of this situation” —
paragraph (1), putting on the same level of
abstract seriousness “any other acts of vaginal
or anal penetration accomplished in the
conditions of paragraph (1)”. The sexual
aggression is accomplished by reporting to the
rape definition, as in the French Criminal
Code: ,the sexual act, other than the ones
stipulated in art. 218, with a person,
accomplished by using the victim’s
impossibility to protect himself or herself or
to express his or her will or by profiting of
this situation”.

11. From the previous facts, we may
notice that the group of the offences regarding
the sex life finds its regulation in the new
Criminal Code in a modern manner that is
close to the marks of certain European states
with a long democratic tradition and for which
the Romanian criminal law has always
manifested deep affinities. Even if in our
research we have presented also certain
problems of correlation of the texts that regard
the interest field, we consider that the way they
were thought is one that will allow the
interpretations on an appeal way in the law
interest not to be a necessity in order to provide
the uniformity in interpretation and
application.
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