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Abstract: Orice om, orice lucru, orice
concept sau institutie au o istorie proprie §i urmeazd,
firesc, cursul istoriei universale. Asadar, pentru a
putea explica intr-o maniera cdt mai aproape de
adevar'  conceptul de drepturi subiective, din
perspectiva analizei propuse, vom proceda la o
incursiune in fascinanta filosofie a antichitatii si a
evului mediu, care chiar daca nu-si focalizeaza
dezbaterile pe aceasta problematica, lanseaza
provocari deosebite in acest sens.
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1.Libertatea individuala in Antichitate si
Evul mediu

Grecia antica

Avand ca temei al transformarilor fie
dezvoltarea materiala, fie factorul religios,
evolutia societdtii grecesti s-a manifestat n
sensul ,,trecerii de la atotputernicia statului
spre libertatea individuala™'.

Lycurg® a fost initiatorul  unor

reforme prin intermediul carora Incerca sa
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Abstract: Any person, any thing, any concept
or institution have their own history and follow,
naturally, the course of universal history. So, in order
to give a true definition of the concept of subjective
rights focused on the proposed analysis, we will make
an incursion in the philosophy of Antiquity and of
Middle Age, which, even it doesn’t point out the
debates on this topic, it provokes a lot in this regard.
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1. Individual freedom in Antiquity and

Middle Ages

Ancient Greece

Having the basics of transformations
material transformation or the religious
factor, the evolution of the Greek society
expressed itself in the meaning of “passing
from state’s almightiness to individual

freedom”’?.

' M. Djuvara, Teoria generald a dreptului (Enciclopedia juridicd). Drept rational, izvoare si drept pozitiv,

Editura All, Bucuresti, 1995, p. 14.

Annals of the ,,Constantin Brancusi” University of Targu Jiu, Juridical Sciences Series, Issue 4/2010

153



Analele Universitatii “Constantin Briancusi” din Targu Jiu, Seria Stiinte Juridice, Nr. 4/2010

creeze o ,unitate intre dreptul natural si
dreptul  pozitiv™, informatiile istorice
atribuindu-i meritul de a limita puterea
regilor Spartei, precum si inegalitatile dintre
cei bogati si cei saraci, procedand la o
redistribuire a resurselor in vederea asigurarii
subzistentei alimentare.

Intreaga operia reformatoare a lui
Lycurg s-a bazat pe o educatie severa,
consideratd una dintre masurile sociale cele
mai importante, intrucat legile trebuiau
acceptate fard constrangere de cetdtenii
animati de sentimentul binelui cetatii. Se
poate, astfel, observa, din prezentarea in
sintezd a principalelor reforme ale lui
Lycurg, o subordonare a libertatii individuale
fatd de viata cetatii, argumentata si prin
acceptarea sclavilor”,

Totusi, ne raliem opiniei exprimate in
literatura de specialitate potrivit careia
,reformele legislative promovate de Lycurg
au constituit un pas finainte pe drumul
afirmarii individului, care, treptat, va Incepe
sa constituie o alternativd la viata sociala
brutal subordonati statului-cetate™.

Solon® continui tendinta de realizare
a unei unitdti Intre dreptul natural si dreptul
pozitiv, initiatd, asa cum am aratat anterior
de Lycurg in Sparta, fiind cel care a dat
prima constitutie democratici a Atenei, in
anul 594 1.Hr., rdmasa 1n vigoare vreme de
86 de ani.

Legile lui Solon au contribuit la
afirmarea  libertatilor si  drepturilor
indivizilor, prin eliberarea pamanturilor si a
persoanelor, interzicand imprumutul ce avea
ca gaj persoanele si limitdnd dreptul tatdlui
asupra copiilor sai’. Conceptia potrivit cireia
oamenii se nasc egali a avut drept consecinta
pe de o parte, abolirea anumitor privilegii si a
sclaviei, iar pe de altd parte afirmarea
egalitatii referitor la posesia pdmanturilor si a
bunurilor®.

Mai tarziu, in perioada instaurarii
democratiei’, sofistii sunt cei care contribuie
la schimbare radicala, in sensul ,,inlocuirii
cauzelor divine cu cele naturale”® si
considerarii in prim plan a individului uman

Lycurg” initiated a reform through
which he tried to create an “union between
the natural right and the positive right”’,
historical information giving him the merits
of limiting the power of Spartan kings, as
well as inequalities between the rich and the
poor, proceeding to a redistribution of
resources in order to provide food
subsistence.

The entire reforming work of Lycurg
was based on a severe education, considered
one of the most important social measures,
because laws had to be accepted without
constraint by the citizens animated by the
feeling of the city’s welfare. We can also
notice, from the synthesized presentation of
Lycurg’s main reforms, a subordination of
the individual freedom in relation to the
city’s life, argued also by slaves’
acceptance’ .

We still join the opinion expressed in
the specialized literature according to which
“the legislative reforms promoted by Lycurg
were a step forward for the individual’s
affirmation who will gradually begin to be
an alternative to the social life which was
brutally subordinated to the state-city”’.

Solon” continues the trend of
achieving a unity between natural rights and
positive rights initiated, as shown above by
Lycurg in Sparta, being the one who gave
the first democratic constitution of Athens,
in 594 B.C., in force for 86 years.

Solon’s laws contributed to the
affirmation of individuals’ freedoms and
rights, through lands and persons’ liberating,
forbidding loans that had persons as
guarantee and limiting father’s right over his
children®. The conception according to
which people are born equal had the
consequence, on one hand, the abolition of
certain privileges and slavery, and on the
other hand equality affirmation in relation to
lands and goods possession®'.

Later on, during the initiation of
democracy®”, Sophists are those who
contribute to a radical change in the sense of
“replacing divine causes with natural ones”™
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si a libertatii sale.

Dar, predarea contra unei sume de
bani a cunostintelor Tn domeniul politic i
juridic, in special, precum si relativizarea
conceptelor utilizate au atras 1n epocd
opozitia lui Socrate, sustinuta, mai apoi, si in
operele lui Platon si Aristotel.

Chiar daca, si in cazul lui Socrate'’
putem constata un individualism'?, acesta se
intemeiaza pe adevar'’, pe cunoasterea de
sine, asimilatd unui act moral, fiind vorba
,»hu atdt de o punere in discutie a cunoasterii
aparente pe care credem ca o posedam, ci de
o punere in discutie a noastra si de valorile ce
ne guverneaza propria noastra viata”'*.

Fundamentatd pe explicarea sensului
notiunilor de physis si nomos’”, precum si pe
antiteza dintre ele, gandirea politica si
juridica sofistd a dat nastere, in principal, a
doud curente predominante in secolul V,
reprezentate de sofistii naturalisti (Antiphor,
Thrasymachos, Hippias, Callidos) si cei
conventionalisti  (Protagoras,  Crisias)'®,
considerati precursorii contractului social de
mai tarziu, intrucat, asa cum s-a aratat in
literatura de specialitate, ,,legea nu este decat
o institutie omeneasca destinatd sa intdmpine
necesitdtile specifice (neavand — s.n.) nimic
permanent sau sacru(...), rezultatul unei
intelegeri sau a unui pact intre membrii unei
comunitati care au pus cap la cap, au compus
ori ai cazut de acord asupra anumitor
articole™"”.

Sofistii au creat o dihotomie 1intre
legea naturald si cea aplicabild in societate ca
rezultat al unei conventii artificiale,
atribuindu-li-se afirmarea ,unui drept al
individului ca “excelentd” si nu ca egalitate
juridicd moderna™'®,

Asa cum am mentionat anterior,
apartinand curentului naturalist, ce afirma
superioritatea physis-ului, sau
conventionalist, care sustine primatul nomos-
ului, sofistii au Tmbratigat acceptiuni diferite
in raport cu raspunsul la intrebarea daca
,dreptul are un temei natural sau ceea ce este
just prin naturd poate just si dupa legile
pozitive, sau acestea din urma nu sunt decat

and putting the individual and his freedom
first.

But the teaching of political and
juridical knowledge in exchange for money
as well as the relativization of concepts used
caused Socrates’ opposition, later supported
in the works of Plato and Aristotle.

Even if in the case of Socrates as
well™ we find an individualismgs, it is based
on truth86, on self-knowledge, assimilated to
a moral act, being “not just a discussion of
the apparent knowledge that we think we
have, but rather a discussion of ours and
about the values that govern our own life”®’.

Based on explaining the meaning of
the notions of physis and nomos®, as well as
on the antithesis between them, the Sophist
political and juridical thought has mainly
resulted in two main trends in the 5™ century

184

represented by the naturalist Sophists
(Antiphon, Thrasymachos, Hippias,
Callidos) and the conventionalist ones
(Protagoras, Crisias)®, considered the

predecessors of the social contract, because
as shown in the specialized literature, “Law
is only a human institution meant to
welcome specific needs without having
anything permanent or sacred, the result of
an understanding or a pact between the
members of a community that put together,
composed or agreed upon certain”™.

Sophists  created a  dichotomy
between the natural law and the law
applicable in society as a result of an
artificial convention, being given the
affirmation of a “right of the individual as
“excellence” and not as modern juridical
equality”™".

As previously mentioned, belonging
to the naturalist trend that supports the
superiority of physis or conventionalist
which supports the nomos, Sophist embraced
different meanings in relation to the answer
to the question whether “right has a natural
ground or what is just by nature cand be just
according to positive laws or they are
nothing but justice by convenience?”?.

Democritus”™  claimed that law
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o justitie prin convenienta?”'”.

Democrit™ sustinea cd prin supunerea
fatd de lege se creeaza avantaje pentru
indivizi, in vreme ce Ticidide®' aprecia ca
oamenii s-au adunat in comun pentru a
supravietui, aceastd supravietuire nefiind
posibila farda supunerea fatd de lege,
invocand originea divina a legilor.

Hermocrates considera ca ,,cel mai
puternic nu are a fi invinovatit pentru ca
urmadreste sd conduca, iar actiunea lui, pe de
alta parte, nu are nimic care sd tind de
moralitate. Sa-i stapanesti pe ceilalti nu este
decat profitabil, iar pentru o putere
conducatoare este periculos sd-si permita
mila sau umanitarismul”®. In acelasi sens,
Thrasymachos™ afirma cd dreptatea este
legiferata de catre cel mai puternic in folosul
sau, iar Gorgias24 ,,cad nu este natural ca celui
puternic sa i se opund cel slab, ci este 1n
natura lucrurilor ca acela mai slab sa fie
dominat si condus de cel puternic, pentru ca
cel puternic sa stdpaneasca, iar pentru ca cel
slab si se supund”™.

La Protagoras™ ,,cumpétarea si simtul
dreptatii sunt virtuti necesare societatii, care
la randul ei este necesara supravietuirii
omului, iar nomoi sunt liniile calauzitoare
stabilitate de stat pentru a-i Invita pe
cetdtenii sdi limitele in cadrul carora se pot
misca fard sd le ultragieze. Nici nomos-ul,
nici virtutile politice nu sunt de la natura, ba
chai o intoarcere la naturd este ultimul lucru
dorit™®’. Afirmand ci ,,omul este misura
tuturor lucrurilor”, Protagoras potenteaza
individualitatea umana, iar pe fondul virtutii,
unirea individualitdtilor apare ca necesara in
scopul obtinerii unor avantaje comune, dar si
pentru fiecare om™.

Concluzionand, putem afirma ca
gandirea politica si juridicd atat a sofistilor,
cat si a lui Socrate, a contribuit substantial la
afirmarea i dezvoltarea individualitatii
umane si a drepturilor individului.

Platon” si-a fundamentat conceptia
filosofica, in general, si pe cea despre stat si
drept, in special, pe triumful ideii de Bine si
Frumos, ce trebuie realizatd prin educatie,

abidance creates advantages for individuals,
while Ticididis™ aprecappreciated that
people came together in order to survive, this
survival being impossible without law
abidance, invoking the divine origin of the
laws.

Hermocrates thought that “the most
powerful man does not have to be blamed for
wanting to rule, and his action, on the other
hand, has nothing related to morality.
Governing the others is profitable and for a
governing power it is dangerous to allow
itself pity or humanitarianism™”. In the same
sense, Thrasymachos™ said that justice is
legislated by the most powerful man for his
benefits and Gorgias’’ said that “it is not
natural that the weak one oppose to the
strong one, but it is in the nature of things
that the weaker one be dominated and
governed by the strong one in order for the
powerful one to govern and the weak one
obey™®.

In Protagoras™ “moderation and the
sense of justice are virtues necessary to
society which is in turn necessary for man’s
survival and nomoi are the guidelines
established by the state in order to teach its
citizens the limitations within they can move
without breaching them. Neither the nomos
or the political virtues are from the nature,
but rather a return from nature is the last
thing one wants”'?’. Stating that “man is the
measure of all things”, Protagoras intensifies
human individuality and on the framework
of virtue, individualities union appears as
necessary in order to obtain common
advantages, but for every man separately'"".

In conclusion, we can say the both
Sophists’ and Socrates’ political and
juridical thought substantially contributed to
the affirmation and development of human
individuality and individual’s rights.

Plato'” based his philosophical
conception in general and his conception
about the state in particular on the triumph of
the idea of Good and Beautiful what has to
be achieved through education as it has the
role of making the one with this sense but

99
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aceasta avand rolul ,,de a-1 face sd «vada» pe
cel ce are acest simt, dar nu a fost crescut
cum trebuie §i nici nu priveste unde ar
trebui”’.

Educatia membrilor cetatii are un rol
esential In bunul mers al societdtii si in
organizarea de stat, intrucat numai astfel
poate fi instauratda dreptatea in stat, iar
oamenii vor alege acea formd de organizare a
statului care le va asigura in cel mai mare
grad libertatea.

In dialogul Republica Platon intreba:
,-..este necesar ca si tipurile de oameni sa fie
tot atatea cate sunt tipurile de constitutii?
Ori, constitutiile, crezi tu, se nasc din stejar
sau piatra si nu din caracterele oamenilor,
care, ca si cand s-ar inclina intr-o anumita
directie, trag dupa ele si restul?”'. Pe cale de
consecinta, rezultd cd importanta educatiei
rezida in faptul ca bazandu-se pe oameni cu
caractere puternice statul va fi puternic si va
asigura fericirea tuturor, pentru ca statul
imprumutda de la oameni caracterul
acestora’’.

Odata educat in spiritul principiului
principiilor, adicd al Binelui, omul va crea
legi, dar nu oricum, ci ca un reflex al
inteligibilitatii in contingenta lumii sociale,
acestea avand un rol unificator in expresia
statului descris in lucrarea Legile™.

In conceptia lui Platon, suprematia
absolutd a legii, izvoratd din conceptul de
dreptate, totul fiind ,reglementat, Tncepand
de la individ, continuand cu familia si cu
regulile de convietuire in ansamblul lor***,
are ca finalitate realizarea unei armonii
sociale si asigurarea unei  bunastari
individuale  spirituale, nu  materiale.
Remarcam ca Platon s-a manifestat constant
impotriva acumularilor materiale, care
conduc cel mai adesea la discordie si
framantari sociale, prefigurand egalitarismul
comunist de mai tarziu teoretizat de Marx,
dar deosebindu-se de acesta prin mentinerea
castelor sociale.

Cu toate acestea, nu putem sd nu
observam ca exacerbarea rolului statului prin
supunerea totala a indivizilor si anihilarea

who has not been raised properly and does
not look where he should be “see”'®.

Education of the city members plays
an essential role in the good activity of the
society and in the state organization, because
only in this way justice can be established in
the state, and people will choose that form of
state organization that gives them freedom to
the highest level.

In the dialogue Republica Plato
asked: ,,...is it necessary that the types of
people be as many as the types of
constitutions? Or, do you think that
constitutions are born from oak or stone and
not from people’s characters who take the
rest after them when bending in a certain
direction?”'”. Consequently, it results that
the importance of education is in the fact that
based on people with strong characters, the
state will be strong and will provide
everybody’s happiness, because the state
borrows people’s character from them'®.

Once educated in the spirit of the
principle of principles, that is of Good, man
will create laws, but not in any way, but
rather as a reflex of intelligibility in the
contingence of the social world, they having
a unifying role in the expression of the state
described in the paper Laws'®.

In Plato’s conception, the absolute
supremacy of the law, occurred from the
concept of justice, everything being
“regulated starting from the individual,
continuing with the family and with
cohabitation rules as a whole”m, 1S
completed by achieving a social harmony
and providing spiritual individual welfare,
not a material one. We notice that Plato
constantly expressed himself against material
accumulations, that often lead to contention
and social turbulences, announcing the later
communist equalitarianism  theorized by
Marx, but different from it by preserving
social castes.

Nevertheless, we cannot help
noticing that the exacerbation of state role by
total obedience of individuals and

annihilation of personal freedom can be
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libertatii personale poate fi interpretata, asa
cum s-a subliniat in literatura de specialitate,
in sensul unei ,,ostilitati fata de individ™’.

Literatura de specialitate a calificat
statul lui Platon ca fiind unul politienesc™,
intrucat ,,orice initiativa, orice fantezie, orice
incercare de a iesi din sablonul fixat este
impiedicata din fasd. Se iau mai ales masuri
impotriva singularizdrii. Acest stat este
mereu stapanit de teama ca nu cumva
individul sa poatd gandi pe cont propriu, sa
alunece afarda din fagasul obisnuit™’. Cu
toate acestea, desi statul reglementeaza totul,
legitimitatea reglementarilor se intemeiaza
atat pe ratiune, cat si pe asentimentul celor
carora le sunt aplicabile, altfel spus pe
intelegerea necesitdtii reglementarilor, fapt
ce conduce la ideea statului de drept.

Indivizilor le este recunoscutd prin
intermediul dreptului libertatea, inteleasa ca
manifestare a unui complex de valori, iar
aceasta nu poate fi restrdnsd sau suprimatd
dupd bunul plac al statului. Platon atribuie
legilor un rol educativ, moralizator pentru a-1
determina pe individ sa se conformeze
prescriptiilor sale in vederea atingerii un grad
sporit de liberate si, implicit, al recunoasterii
si exercitarii unui numar cat mai mare de
drepturi subiective®.

Daca Platon nu realizeaza o distinctie
intre filozofie si politicd, considerdnd ca
adevaratul om politic este filosoful,
dimpotriva, Aristotel’” va proceda la o
separare clard a filosofiei de politica,
filosoful dedicandu-se contemplatiei, in
vreme ce politicianul ,.trebuie sd randuiasca
legile sale dupa cele doua parti ale sufletului
si dupa actele lor, dar mai ales potrivit
scopului celui mai inalt pe care amandoua 1l
pot ajunge (...). Trebuie sa fie gata
deopotrivd si pentru muncd §i pentru lupta,
insd nelucrarea si pacea sunt preferabile;
trebuie sd putem implini ce este necesar si
util, totusi, frumosul este superior si unuia si
altuia™®.

Apreciind 1n continuare ca ,,virtutea
este prima grijd a unui stat care merita
calitatea aceasta $i care nu este un stat numai

interpreted, as underlined in the specialized
literature, in the meaning of “hostility
towards the individual”'®.

The specialized literature qualified
Plato’s state as being a police one'”, because
“any initiative, any fantasy, any attempt to
escape the pattern is removed from birth.
Measures are taken especially against
individualization. This state is always
governed by the fear that the individual
might think himself, slipping outside the
usual path”''®. Nonetheless, although the
state  regulates everything, regulations
legitimacy is based both on reason and on
the consent of those they are applied on, in
other words on the understanding of the need
of regulations which leads to the idea of the
lawful state.

Individuals are acknowledge their
freedom through their rights, understood as
expression of a group of values, and it
cannot be restricted or suppressed as the
state wants. Plato gives an educational,
moralizing role to laws in order to make the
individual comply with its provisions in
order to reach an increased level of freedom
and implicitly of acknowledging and
exercising a large number of subjective
rights'"".

If Plato does not make a clear
distinction between philosophy and politics,
considering that the true political man is the
philosopher, on the contrary, Aristotle''”
will proceed to a clear separation of
philosophy from politics, the philosopher
dedicating himself to contemplation, while
the politician “has to organize his laws
according to the two parts of the soul and
their acts, but especially in accordance with
the highest goal that both of them can reach
(...). He has to be ready both for work and
fight, but the failure to work and peace are
preferable; we have to be able to achieve
what it is necessary and useful, still, the
beautiful is superior to both of them™'".

Continuing to appreciate that “virtue
is the first concern of a state that is worth of
this quality and which is not a state only by
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41 . -
cu numele”™’, Aristotel, spre deosebire de

Platon, care era adeptul dreptatii sociale, va
promova justitia sociald, criticand pe cei ce
promoveaza legi in interes personal neglijand

interesele obstesti. Protectia  drepturilor
subiective ale indivizilor reclama 1In
conceptia lui Aristotel o legitimitate

specifica, datd de o consacrare legislativa,
intalnita, 1in prezent, 1In  majoritatea
legislatiilor contemporane. ,,.Legiuitorul care
vrea sa introduca legi perfect juste trebuie sa
aibd in vedere binele obstesc. Justitia este
aici egalitatea; iar aceastd egalitate a justitiei
are Tn vedere atat interesul general al statului,
cat si interesul individual al cetitenilor™*.
Legea nu trebuie sd fie numai o garantie a
drepturilor individuale, ci, In spiritul virtutii
privitd ca scop suprem, ea are menirea de a
stimula moralitatea si justitia personald a
cetégenilor“, conceptul pe care se
fundamenteaza fiind cel de prietenie,
teoretizat amplu atat in Etica Nicomanica,
cat si in Politica.

Aristotel identifica in cadrul unui stat
trei clase sociale, respectiv oamenii saraci,
cei foarte bogati si cei aflati intre cele doud
categorii mentionate, in raport cu fiecare
dintre acestea statul avand obligatia ca prin
legi, bazate pe ratiune, sa le asigure respectul
drepturilor lor, in masura in care clasa
oamenilor foarte saraci si a celor foarte
bogati erau considerate periculoase. Filosoful
anticipeaza, astfel, conceptia moderna despre
democratie, cunoscut fiind cd ,in zilele
noastre (...) statele care au avut in vedere
cresterea numerica a celor ce apartin starii de
mijloc si le-au protejat interesele au avut
parte de o societate democratica durabila™*,

,Ceea ce trebuie mai ales cetdtii sunt
fiinte egale si asemanatoare, calititi care se
gasesc mai lesne ca oriunde 1n clasa mijlocie,
iar statul este in mod necesar mai bine
guvernat cand se compune din aceste
elemente care formeaza dupd noi, baza
naturala a acestuia™’.

Dacd 1in conceptia lui Platon,
individul nu era decédt un mijloc de realizare
a scopurilor statului, cea a lui Aristotel se

name”m, Aristotle, unlike Plato, who was
the supporter of social justice, promoted
social justice criticising those that promoted
laws for their own interests thus neglecting
the community interests. The protection of
individuals’ subjective rights, claims in
Aristotle’s conception a specific legitimacy
given by legislative achievement which can
be presently met in most of contemporary
legislations. “The lawmaker who wants to
introduce perfectly just laws has to take into
consideration the community welfare. Justice
means equality in this case; and this equality
of justice takes into consideration both the
individuals’ and citizens’ interest”''>. The
law does not have to be only a guarantee of
individual rights, but in the spirit of virtue as
a supreme goal, it is meant to stimulate
citizens’ personal morality and justice''®, the
concept it is based on being that of
friendship, theorized in Nicomanic Ethics,
and in Politica.

Aristotle identifies three social
classes within a state, that is poor people,
very rich people and the people between the
two categories, in relation to whom the state,
through laws based on reason having to
provide respect for their rights to the extent
in which the class of very poor people and
very rich people were considered dangerous.
The philosopher anticipates therefore the
modern  conception about democracy,
knowing that “nowadays (...) states that
have considered the numeric increase of
those belonging to the middle class and have
protected their interests have had a durable
democratic society”'"”.

“What the city needs most is equal
and similar people, qualities that can be
found easily in the middle class and the state
is necessarily better governed when it
consists of these elements which, in our
opinion, form its natural basis™''®.

If in Plato’s conception, the
individual was nothing but a means for
achieving state goals, Aristotle’s conception
is opposite, claiming that the individual and
the promotion of his rights are the central
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plaseaza intr-o pozitie antagonista, sustinand
ca individul si promovarea drepturilor sale
constituie elementul central al oricarei
guvernari. Desigur cda, plasandu-ne, ca timp
istoric, in Grecia antica, putem vorbi despre
o recunoastere a unor drepturi numai
anumitor persoane, respectiv cetatenilor,
intrucat, retinand institutia sclaviei, mentine
automat si o categorie de persoane lipsite de
drepturi, sclavul fiind, in opinia filosofului,
,2un bun insufletit si orice slugd este ca o
unealti inaintea altor unelte™. Apare,
asadar, o contradictie intre egalitatea si
dreptatea promovate de Aristotel, pe de o
parte, si diferentierea de clasa, considerata ca
fiind naturald, pentru ca sunt oameni care se
nasc pentru a conduce $i oameni care se nasc
pentru a fi condusi®’, pe de altd parte.

Dincolo de toate aceste critici ce pot
fi formulate la adresa conceptiei politico-
juridice aristoteliene, consideram necesar a
retine aceastd idee a afirmarii si respectarii
drepturilor si libertdtilor individului, nu
oricum, ci prin intermediul legilor edictate de
catre stat.

Roma antica

Doctrina  juridica este aproape
unanimd in a considera cd epoca romana
marcheaza ,,... trecerea de la starea primitiva
la starea clasicd si evolutia dreptului si a
drepturilor citre protejarea individului™®,
romanii conditionand existenta societdtii de
existenta dreptului, potrivit celebrului adagiu
ubi societas ibi jus, afirmind, totodata,
vesnicia societatii romane si, implicit, a
dreptului roman®.

Dominat de preocuparea de a distinge
intre persoane si lucruri, dreptul roman, prin
reglementarea tutelei, a succesiunii, a
accesului la noi garantii, a regulilor de
procedurd, a unor institutii specifice
dreptului penal, precum si introducerea bunei
credinte Tn opozitie cu dreptul scris, a deschis
calea spre consacrarea libertatii individuale™”.

Cicero’' fundamenteazi existenta
statului pe temeiul justitiei, afirmand ca
,,...statul este...lucrul poporului, dar poporul

element of any government. Of course that
by placing ourselves as a historical time in
Ancient Greece, we can speak of a
recognition of some rights only to some
persons, respectively to citizens, because, by
maintaining the institution of slavery, it
automatically maintains a category of
persons that lack rights, the slave being in
the philosopher’s opinion, “an animated
good and any slave is a tool before other
tools”'®.  Therefore, there occurs a
contradiction between the equality and
justice promoted by Aristotle on one hand
and class differentiation, considered as
natural, because there are people who are
born for ruling and people who are born to
be mledm, on the other hand.

Beyond all this critics that can be
made for Aristotle’s political-juridical
conception, we think that it is necessary to
keep that idea of affirming and respecting
the rights and freedoms of the individual, not
anyway, but through laws given by the state.

Ancient Rome

The juridical doctrine is almost
unanimous in considering that the Roman
age marks “... the passing from the primitive

state to the classic state and the evolution of
99121

laws towards individual’s protection” ", the
Romans conditioning the existence of
society by the existence of the law,

according to the famous saying ubi societas
ibi jus, affirming also the eternity of the
Roman society and implicitly of the Roman
law'*%.

Dominated by the concern to
distinguish between persons and things, the
Roman law, through the regulation of
guardianship, succession, access to new
guarantees, procedure rules, institutions
specific to criminal law as well as the
introduction of good will as opposed to
written law opened the way towards the
establishment of individual freedom'?.

Cicero'** substantiates the existence
of state on the basis of justice, stating that
“... the state is people’s thing, but the people
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nu este orice ceatd de oameni adunati la
intamplare, ci o0 multime unitd Intr-un sistem
juridic intemeiat printr-un acord comun in
vederea utilitatii comune”™?. Rezulta, asadar,
ca oamenii ar trebui sa respecte de buna-voie
dispozitiile legii, intrucit legea Inseamnd a
da fiecaruia ce este al sau sau a-i da
posibilitatea si aleaga™, altfel spus, prin
intermediul legii se circumscrie si sfera
drepturilor fiecarei persoane.

Cicero afirma suprematia dreptului
natural, ce nu putea fi modificat sau abrogat,
in incercarea de a face aplicabil dreptul
roman la nivelul intregului imperiu, nu
numai la Roma, ci si popoarelor si triburilor
neromane guvernate fiecare de numeroase $i
diversificate cutume. El afirma ca »legea
este ceea ce face deosebirea Intre dreptate si
nedreptate, formulatd 1n conformitate cu
natura universala, principiu vechi si originar,
spre care tind legile oamenilor prin
pedepsirea necinstitilor §i ocrotirea celor
buni™’.

Gandirea filosoficd, politica si
juridica a lui Seneca’® este influentati de
scoala stoica, al carei intemeictor, Zenon,
considera ca obiectul filosofiei este ratiunea,
iar scopul este acela de a poseda o dreapta
ratiune’’.

Seneca manifesta o liberate de spirit
si o independenta spirituald care ,,...trebuie
sd fie,..., pozitiva, sd accepte preferabilele,
fara sd le arate nicio admiratie, fard sa le
doreasca cu adevarat, ca sa treaca peste ele si
sd se pazeascd mai ales de acel fel de teama
pe care abia o ascunde un ascetism riguros si
prea violent™®,

Din intreaga sa operd razbate un
puternic  individualism, iar fragilitatea
echilibrului intre stat si individ va conduce la
ruperea acestuia, in favoarea celui din urma.

Virtutea era  evidentiatd  prin
intermediul conceptului de bine suprem, in
realizarea caruia oamenii, egali In virtuti,
erau egali sau egalizati prin participarea la
viata morala™.

Considerata de Cicero temeiul
universal al dreptului, Legea celor XII

is not any flock created by men gathered
randomly, but rather a group united in a

juridical system established through a
common agreement for common
usefulness”'>. It therefore results that people

should willingly comply with the provisions
of the law, because the law means giving
everybody what belong to him or giving him
the possibility to choose'*®, in other words,
the law allows to define the range of every
person’s rights.

Cicero states the supremacy of
natural right, which cannot be altered or
abrogated in the attempt to apply the Roman
law at the level of the entire empire, not just
in Rome, and to non-Roman peoples and
tribes each of them governed by numerous
and various customs'?’. He states that “the
law is the one making the difference between
justice and injustice, formulated in
accordance with the universal nature, and old
and original principle towards which
people’s laws are heading by punishing
dishonest men and protecting the good
ones”'**.
Seneca’s'” philosophical, political
and juridical thinking influenced by the Stoic
school, whose founder, Zenon, felt tht the
subject of philosophy is reason and the
purpose is that of having a certain reason'*".

Seneca had a freedom of spirit and a
spiritual independence that “... has to be
positive, to accept the preferable. Without
showing them any admiration, without really
wanting them, in order to pass over them and
beware of such type of fear hidden by a
rough and too violent asceticism™"*".

From his entire work, a powerful
individualism occurs and the fragility of the
balance between state and individual will
cause its breaking in favour of the latter.

Virtue is revealed through the
concept of supreme good, for the
achievement of which, people, equal in
virtues, were equal were equalized through
their participation in moral life'**.

Considered by Cicero as the
universal basics of law, the Law of the 12
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Table® a determinat pe unii istorici si
periodizeze istoria dreptului roman in patru
etape, astfel®':

- de la fundarea Romei pana la Legea
celor XII Table;

- de la Legea celor XII Table pana la
Cicero;

- de la Cicero pana la Septimiu-
Sever;

- de la Septimiu-Sever pana la
moartea lui Justinian.

Opera legislativda a lui Justinian a
urmarit sistematizarea dreptului clasic si
postclasic in vederea aplicarii la realitatile
secolului al VI-lea d.Hr., wvalorificind
lucrarile a 39 de jurisconsulti §i cuprinde
Codul, Digestele, Institutele si Novelele®.

De remarcat este faptul ca
jurisconsultii si-au adus un aport semnificativ
la definirea unor concepte fundamentale ale
dreptului roman®, au contribuit la afirmarea
libertatii individului, care daca se manifesta
cu inteligentd, nu vatama libertatea celorlalti,
suma tuturor libertatilor individuale dand
continutul dreptului®.

Din interpretarea principiile
dreptului, asa cum au fost ele formulate de
catre jurisconsulti, respectiv a da fiecdruia ce
este al sau (honeste vivere), a nu vatama pe
aproapele sau (alterum non laedere), a trai
onest (suum cuique tribuere), se poate
concluziona ca drepturile subiective sunt
recunoscute fiecarei persoane, in masura
respectarii regulii fundamentale a dreptului
potrivit cdreia nu tot ce este permis cuiva a
face este moral (non omne quod licet
honestum est).

Ulpian afirma o tripla origine a
dreptului determinatd de preceptele naturale
(ius naturale), regulile natiunilor (ius
gentium) $i normele pozitive (ius civile), Insa
majoritatea jurisconsultilor romani divizau
dreptul privat in dreptul gintilor, adica
dreptul natural format din institutiile
comune atat poporului roman cat si celorlalte
popoare si in dreptul civil, care apartine
numai romanilor, ius proprium civium
Romanorum, precum: puterea paterna manus,

Tables'”® made some historians divide the
history of the Roman law in four stages, as
follows'**:

- from the founding of Rome to the
Law of the 12 Tables;

- from the Law of the 12 Tables to
Cicero;

- from Cicero to Septimius-Sever;

- from Septimius-Sever to Justinian’s
death.

Justinian’s  legislative work was
focused on the systematization of the
classical and postclassic law in order to
apply to the realities of the 6" century AC,
valorising the papers of 39 jurisprudents and
consists of the Code, the Digestes, the
Institutes and the Novels'™.

We should notice that jurisprudents
made a significant contribution to the
definition of some fundamental concepts of
the Roman law'*®, they contributes to the
affirmation of individual freedom, which if
expressed intelligently, does not alter other
people’s freedom , the sum of all individual
freedoms giving the contents of law'"".

From the interpretation of law
principles, as they were formulated by
jurisprudents, that is giving everybody what
belongs to him (honeste vivere), not causing
injuries to your fellows (alterum non
laedere), living honestly (suum cuique
tribuere), we can conclude that subjective
laws are recognized to every person, by
complying with the fundamental rule of law
according to which not everything allowed to
someone is moral (non omne quod licet
honestum est).

Ulpian states a triple origin of law
determined by natural precepts (ius
naturale), nations rules (ius gentium) and
positive norms (ius civile), but most of the
Roman jurisprudents divided private law into
tribes law, that is the natural law formed by
the common institutions of the Roman
people and of other peoples in civil law,
which belongs only to the Romans, ius
proprium civium Romanorum, like: paternal
power manus, mancipium, legitimate
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mancipium, tutela legitima a agnatilor si cea
a gentililor, succesiunea legitima a agnatilor
si a gentililor, dictio dotis, iusjurata
promissio liberti, sistemul de procedura,
manus injectio“.

Desi prin consacrarea principiilor
dreptului parea cd oamenii beneficiaza de
libertatea individuala, limitatda doar de
morald, observam ca divizarea dreptului
roman are ca efect crearea anumitor drepturi
in favoarea numai a romanilor.

2. Evul mediu si filosofia tomista

Thoma d'Aquino® este autorul unei
opere  impresionante  care  cuprinde
Comentariile lui Aristotel, Summele si
Dizertatiile, gandirea sa despre drept fiind in
acord cu cea filosofica de ansamblu. El
subordoneaza totul puterii divine, lui
Dumnezeu, afirmand ca ,.din toate premisele
se deduce ca la Dumnezeu intelectul,
obiectul intelectului, forma intelectului, si
actul intelectului sunt unul si acelasi factor.
Rezulta de aici ca Dumnezeu este sinonim cu
Inteligenta Supremd care nu introduce in
substanta nicio multiplicitate”’.  Omul,
inscris in scopul universal al creatiei divine®,
este mai mult decat o individualitate, este o
persoand, iar ,,0 persoand umand este mai
mult decat natura umana individuala, pentru
ca perfectiunea pe care ea o implicad este
aceea a unei fiinte care existd prin sine”®.

Daca Sfantul Augustin distingea intre
imparatia cerurilor, ca model ideal pentru
organizarea  lumeascd  si  Impardtia
pamanteasca, in cazul careia statul si dreptul
trebuie subordonate bisericii’’, afirmand ca
,,Dumnezeu nu se uitd la cele ce sunt in afara
sa”, dimpotriva, Toma d'Aquino aratd ca
,Dumnezeu in mod necesar cunoaste si alte
lucruri in afara de sinea sa”’".

Remarcand ca si in Evul Mediu se
pastreazd conceptia dreptului natural, dar
atribuindu-i-se o origine divind, Toma
defineste acest drept ca fiind un ordin al
ratiunii, dat spre binele comun, de cel ce are
in sarcina sa colectivitatea’,

guardianship of agnates and gentiles, dictio
dotis, iusjurata promissio liberti, procedure
system, manus injectiom.

Although, through the establishment
of the law principles, it seemed that men
benefited from individual freedom, limited
only by morality, we notice that Roman law
division results in the creation of certain
rights only in favour of the Romans.

2. Middle
philosophy

Ages and Thomist

Thoma d'Aquino'” is the author of
an impressive work consisting of Aristotle’s
Comments, Summas and Disertations, its
thinking about law being in accordance with
the group philosophy. He subordinates
everything to the divine power, to God,
stating that “of all the premises, we
understand that from God, the intellect, the
subject of the intellect, the form of the
intellect and the act of the intellect are one
and the same factor. It results that God is
synonymous with the Supreme Intelligence
which does not introduce any multiplicity
into the substance”'*’. Man, registered in the
universal goal of the divine creation'*', is
more than individuality, he is a person and
“a human person is more than individual
human nature, because its perfection is that
of a being existing through itself”'**.

If Saint Augustine distinguished
between the Kingdom of Heavens as an ideal
model for the world organization and earthly
kingdom, for which the state and law have to
be subordinated to the church'®, stating that
“God does not look at what is outside him”,
on the contrary, Toma d"Aquino shows that
“God necessarily knows other things outside
him”'*,

Noticing that the conception of
natural law is preserved during Middle Ages,
with a divine origin, Toma defines this law
as being an order of reason, given for the
common welfare by the one governing the

Annals of the ,,Constantin Brancusi” University of Targu Jiu, Juridical Sciences Series, Issue 4/2010

163



Analele Universitatii “Constantin Briancusi” din Targu Jiu, Seria Stiinte Juridice, Nr. 4/2010

Privit ca parte a dreptului divin,
dreptul natural se releva ratiunii naturale, iar
omul, ca fiinta rationald, aplica acest drept,
ajungand sa poata face, astfel, distinctie intre
bine si rau. Fiind o reflectare a dreptului
etern, dreptul elaborat de oameni este necesar
a se conforma legii divine. Conceptia potrivit
careia legea este dreaptd atdta timp cat
corespunde interesului comun este afirmata
de catre Toma d Aquino, el sanctionand
legiuitorul care stabileste obligatii sociale
inegale, care savarseste un abuz in elaborarea
legilor sau urmdreste satisfacerea unor
interese personale. Desi fundamentarea unei
asemenea conceptii, stabilindu-i temei divin
poate fi criticatd, ea ramane un deziderat al
oricarui stat de drept si al oricdrei societati
democratice contemporane, in evitarea a ceea
ce se poate numi revolta faptelor Impotriva
dreptului.

In concluzie, achiesim opiniei
formulate in literatura de specialitate, potrivit
careia, teoriile dreptului natural din
antichitate si evul mediu, desi deosebite, au
avut ca trasaturd comund sustinerea ideii ca
,dreptul pozitiv care nu se conformeaza

dreptului natural nu are validitate™”.
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Seen as part of the divine law, the
natural law is revealed to the natural reason
and man, as a rational being, applies this law
and becomes able to make a distinction
between good and evil. Being a reflection of
the eternal law, the law made by people has
to comply with the divine law. The
conception according to which the law is
right as long as it meets the common interest
is stated by Toma d"Aquino, who sanctions
that lawmaker that establishes uneven social
obligations, committing an abuse in drawing-
up the laws or satisfying some personal
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a conception can be criticised, it remains a
desiderate of any lawful state and of any
contemporary  democratic  society, in
avoiding what can be called a rebellion of
facts against the law.

In conclusion, we join the opinion
made in the specialized literature, according
to which the theories of natural law from
Ancient times and Middle Ages, although
different had a common feature in supporting
the idea that “the positive law that complies

with the natural law has no validity”'*.
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 Thrasymachos a triit intre anii 459-400 i.Hr.

# Gorgias a triit intre anii 485-380 1.Hr.

BN, Popa, L. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 17.

%6 Protagoras a triit intre anii 487-420 1.Hr.

W K, Guthrie, op. cit., p. 60.

28 1n literatura de specialitate s-a aratat ca relativismul lui Protagoras ,,nu trebuie niciodata subestimat, cu toate
ca el trebuie sa fie temperat de ideea ca utilitatea impune cateva virtuti mai ales in cetate. Protagoras se
debaraseazi de fundamentele otologice ale virtutii, dar nu de vistutea ca atare”. in acest sens, J.C. Billier, A.
Maryioli, op. cit., p. 53.

% Platon a trait intre anii 427-3471.Hr.

3% Platon, Republica, in Opere V, Editura Stiintifica si Enciclopedica, Bucuresti, 1986, p. 317.

3! Ibidem, p. 348.

32 N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 30.

33 Analiza filosofiei lui Platon relevi existenta a doua tipuri de stat: unul ideal, descris in dialogul Republica si
un altul, asa cum este prezentat in lucrarea Legile.

*N. Popa, I. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 33.

S KR. Popper, Societatea deschisa si dusmanii ei, Vol. I, Vraja lui Platon, Editura Humanitas, Bucuresti, 1993,
p. 123.

** N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 35.

37 St. Bezdechi, Introducere in Legile lui Platon, Editura IRI, Bucuresti, 1995, p. 30.

3% Pentru detalii, in acest sens, a se vedea, N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 36-39.

39 Aristotel a triit intre anii 384-322 1.Hr.

0 Aristotel, Politica, Editura IR, Bucuresti, 2001, p. 146.

*! Aristotel, Politica, op. cit., p. 29.

2 Ibidem, p. 98.

BN, Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 52 si autorii acolo citati.

N, Popa, I. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 55.

* Aristotel, Politica, op. cit., p. 197.

* Ibidem, p. 8.

TN, Popa, L. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 57.

*8 R. Bloch, J. Cousin, Roma si destinul ei, Editura Meridiane, Bucuresti, 1925, p- 250. in acelasi sens, N. Popa,
I. Dogaru, Gh. Danisor, D.C. Dinisor, op. cit., p. 58; G. Vrabie, S. Popescu, Teoria generald a dreptului,
Editura ,,Stefan Procopiu”, Iasi, 1995, p. 9.

*>In acest sens, N. Popa, Teoria generald a dreptului, Editura ALL BECK, Bucuresti, 2002, p. 38; C. Voicu,
Teoria generala a dreptului, Editura Universul Juridic, Bucuresti, 2008, p. 35.

%% Pentru detalii, a se vedea, R. Bloch, J. Cousin, op. cit., p. 256; N. Popa, I. Dogaru, Gh. Danisor, D.C.
Danisor, op. cit., p. 58-59.

> Cicero a trait intre anii 106-43 1.Hr.

52 Cicero, Despre stat, Editura Stiintifica, Bucuresti, 1983, p. 258.

%3 Cicero arata ca in limba greaca numele de lege provine de la ideea de a atribui fieciruia ce este al sdu, iar in
limba latinad de la ideea de a alege. A se vedea, 1n acest sens, N. Popa, I. Dogaru, Gh. Danisor, D.C. Danisor,
op. cit., p. 63.

>*'S. Popescu, op. cit., p. 46.

> Cicero, op. cit., p. 399.

%% Seneca a triit intre anii 4 1.Hr.-65 d.Hr.

°"N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 67.

58 P, Grimal, Seneca, Editura Univers, Bucuresti, 1992, p. 99.

SN, Popa, I. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 71.

8 pentru detalii privind legea celor XII Table, a se vedea, E. Molcut, D. Oancea, Drept roman, Casa de editura
si presa ,,Sansa”-S.R.L. si Editura ,,Universul”, Bucuresti, 1993, p. 42-43.

SIN. Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 72 si autorii acolo citati.

62 Pentru detalii privind fiecare dintre aceste lucriri mentionate, a se vedea, E. Molcut, D. Oancea, op. cit., p.
54-57.

53 Astfel Ulpian definea justitia drept constans et perpetua voluntas jus suum cuique tribuendi - vointa constantd
(ferméd, convinsd) si perpetud de a da fiecaruia ce este al sdu, iar jurisprudenta ca fiind divinarum atque
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humanorum rerum notitia, justi atque injusti scientia - cunoasterea lucrurilor divine i umane, stiinta justului si
injustului.

84N, Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 73 si autorii acolo citati.

8N, Popa, I. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 74-75.

% Sfantul Toma a triit intre anii 1224-1274.

" T. d" Aquino, Summa theologiae, Editura Stiintifica, Bucuresti, 1997, p. 229 citat si de N. Popa, 1. Dogaru,
Gh. Dinisor, D.C. Danisor, op. cit., p. 77.

S N. Popa, L. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 78.

% N. Popa, I. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 79 si autorii acolo citati.

'S, Popescu, op. cit., p. 46.

T, d° Aquino, op. cit., p. 230.

2'S. Popescu, op. cit., p. 46.

7 Ibidem, p. 47.

™ N. Popa, L. Dogaru, Gh. Danisor, D.C. Danisor, Philosophy of Law. Great Trends. 2nd edition, C.H. Beck
Press Bucharest, 2007, p. 3.

> Lycurg is supposed to have lived in the 9™ — 8" centuries BC.

N. Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 5.

We should mention that slaves were not considered people.

N. Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 7.

7 Solon lived between 640/638-560/558 BC.

Before these limitations, the father had the right of life and death over his newborn, he could sell his daughter
for bad behaviour or ban his son for minor reasons. See also, N. Popa, I. Dogaru, Gh. Danisor, D.C. Danisor,
op. cit., p. 10.

81 See S. Popescu, General theory of law, Lumina Lex Press, Bucharest, 2000, p. 43-44.

2 Some authors think that “in the 5™ century, Greece knew the emergence of two new phenomena: democracy
and Sophistics. See also, J.C. Billier, A. Maryioli, Histoire de la Philosofie du Droit, Armand Colin, Paris,
2001, p. 49.

8N, Popa, I. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 11.

# Socrates lived between 469-399 B.C.

8 The specialized literature called it “Socratic individualism”. For details, see also, N. Popa, 1. Dogaru, Gh.
Danisor, D.C. Danisor, op. cit., p. 13 and quoted authors.

% While Socrates is searching for the truth, the Sophists practised sham.

%7 P. Hadot, What is ancient philosophy, Polirom Press, Iasi, 1977, p. 57.

% Physis means nature, the natural, and nomos means something artificial, imagined, invented, supposed. For
details, see, N. Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 14-15.

¥ N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 17.

90 W.K, Guthrie, The Sophists, Humanitas Press, Bucharest, 1999, p. 90.

' J.C. Billier, A. Maryioli, op. cit., p. 49.

%2 N. Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 16.

% Democritus lived between 460-370 B.C.

" Thucydides lived between 460-398 B.C.

” W.K, Guthrie, op. cit., p. 82.

% Thrasymachos lived between 459-400 B.C.

7 Gorgias lived between 485-380 B.C.

% N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 17.

% Protagoras lived between 487-420 B.C.

' W.K, Guthrie, op. cit., p. 60.

%1 Specialized literature has shown that Protagoras’ relativism “does never have to be underestimated, although
it has to be tempered by the idea that utility imposes some virtues, especially in the city. Protagoras loses the
ontologlcal basics of virtue but not the virtue as such. See also, J.C. Billier, A. Maryioli, op. cit., p. 53.

192 Plato lived between 427-347B.C.

1% Platon, Republica, In Papers V, Scientific and Encyclopaedic, Bucharest, 1986, p. 317.

1% Ibidem, p. 348.

195 N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 30.

1% The analysis of Plato’s philosophy reveals the existence of two types of state: an ideal one, described in the
dialogue Republica and another one, as it is presented in the work Laws.
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107
108
109
110
111

N. Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 33.

K.R. Popper, Open society and its enemies, Vol. I, Plato’s spell, Humanitas Press, Bucharest, 1993, p. 123.
N. Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 35.

St. Bezdechi, Introduction in Plato’s Laws, IRI Press, Bucharest, 1995, p. 30.

For details see also, N. Popa, I. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 36-39.

"2 Aristotle lived between 384-322 B.C.

113 Aristotle, Politica, IRI Press, Bucharest, 2001, p. 146.

114" Aristotle, Politica, op. cit., p. 29.

"5 Tbidem, p. 98.

''® N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 52 and quoted authors.

"7"N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 55.

18 Aristotel, Politica, op. cit., p. 197.

"9 Ibidem, p. 8.

1200 N, Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 57.

21 R, Bloch, J. Cousin, Rome and its destiny, Meridians Press, Bucharest, 1925, p. 250. See also, N. Popa, 1.
Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 58; G. Vrabie, S. Popescu, General theory of law, ,,Stefan
Procopiu” Press, lasi, 1995, p. 9.

122 GQee, N. Popa, General theory of law, ALL BECK Press, Bucharest, 2002, p. 38; C. Voicu, General theory of
law, Juridical Universe Press, Bucharest, 2008, p. 35.

12 For details, see, R. Bloch, J. Cousin, op. cit., p. 256; N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op.
cit., p. 58-59.

"** Cicero lived between 106-43 B.C.

125 Cicero, About the state, Scientific Press, Bucharest, 1983, p. 258.

126 Cicero showed that in Greek the name of law comes from the idea of giving to anyone what belongs to him,
and in Latin from the idea of choosing. See, N. Popa, I. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 63.
1278, Popescu, op. cit., p. 46.

128 Cicero, op. cit., p. 399.

12 Seneca 1.Hr.4 B.C.-65 d.Hr.

130N, Popa, 1. Dogaru, Gh. Dénisor, D.C. Danisor, op. cit., p. 67.

31 p, Grimal, Seneca, Univers Press, Bucharest, 1992, p. 99.

2 N, Popa, L. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 71.

133 For details on the law of the 12" tables see E. Molcut, D. Oancea, Roman Law, Publishing and Printing
House “The Chance”-S.R.L. and Universe Press, Bucharest, 1993, p. 42-43.

3% N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 72 and quoted authors.

3 For details regarding each of these papers, see E. Molcut, D. Oancea, op. cit., p. 54-57.

3¢ Therefore Ulpian defined justice as constans et perpetua voluntas jus suum cuique tribuendi — constant and
perpetual will to give everyone what belongs to him and jurisprudence as being divinarum atque humanorum
rerum notitia, justi atque injusti scientia — knowledge of divine and human things, the science of just and unjust.
37 N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 73 and quoted authors.

38N, Popa, 1. Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 74-75.

1% Saint Tome lived between 1224-1274.

9 T, d"Aquino, Summa theologiae, Scientific Press, Bucharest, 1997, p. 229 also quoted by N. Popa, L
Dogaru, Gh. Danisor, D.C. Danisor, op. cit., p. 77.

'“I 'N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 78.

'42 N. Popa, I. Dogaru, Gh. Dinisor, D.C. Dinisor, op. cit., p. 79 and quoted authors.

43S, Popescu, op. cit., p. 46.

44T, d° Aquino, op. cit., p. 230.

1458, Popescu, op. cit., p. 46.

146 Ibidem, p. 47.
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