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MARTORUL SI PROTECTIA
ACESTUIA TN NOUL COD DE
PROCEDURA PENALA

lon Cristinel RUJAN"

Abstract: [n cadrul procesului penal si al
celorlalte proceduri judiciare in legatura cu o cauza
penala un rol determinant il au martorii, care, in
aplicarea principiului legal de aflare a adevarului,
reprezintd un element important de probatiune,
intrucdt detin informatii referitoare la fapte sau la
imprejurdrile de fapt in care s-a comis o infractiune.
Pe parcursul cercetdrii penale, a urmaririi penale sau
a judecdrii unei fapte penale exista situatii in care se
contureaza suspiciuni rezonabile cd viata, integritatea
corporala, libertatea, bunurile sau activitatea
profesionala a martorilor sau a familiilor acestora se
afla se afld in stare de pericol, astfel incdt se impune
protejarea legald a acestora prin acordarea statutului
de martor amenintat sau de martor vulnerabil.
Articolul surprinde continutul dispozitiilor legale
aplicabile in materia protectiei martorilor §i
evidentiaza elementele de noutate din actualul Cod de
procedura penald in raport de vechea reglementare.

Cuvinte cheie: proces penal, martor amenintat,
masuri de protectia martorilor, martor vulnerabil.

1. Introducere

Declaratiile martorilor reprezinta
elemente esentiale ale probatoriului in
procesul penal, fiind instrumentele prin care
se releva aspectele legate de existenta unei
fapte penale si de imprejurarile in care a fost
sdvarsitd. Proba testimoniald in cadrul
procesului penal este utilizatda la scara larga
in aplicarea principiului aflarii adevarului,
constituindu-se, spre deosebire de procesul
civil, intr-o regula procesuald. Declaratiile
martorilor au un rol deosebit de important in
expunerea situatiilor complexe in care sunt

WITNESS PROTECTION IN THE NEW
CODE OF CRIMINAL PROCEDURE

lon Cristinel RUJAN™

Abstract: In criminal proceedings and other
judicial procedures in connection with a criminal case
a determining role have the witnesses who, in
application of the legal principle of finding out the
truth, represents an important element in taking
evidence, whereas holding information relating to
facts or circumstances in which an offence has been
committed. During the criminal investigation,
prosecution or trial of criminal offences there are
circumstances in which there are outlined reasonable
suspicions that the lives, bodily integrity, liberty,
property or professional activity of the witnesses or
their families are in danger, so it is necessary to
protect them legally by granting them a status of
threatened witness or vulnerable witness. The article
captures the contents of the legal provisions
applicable in the field of the protection of witnesses
and highlights the innovations of the current Code of
criminal procedure in relation to the old regulations.
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1. Introduction
The statements of the witnesses are essential
elements of probation in criminal trial, being
the instruments by which are revealed
aspects related to the existence of a criminal
offence and the circumstances in which it
was committed.Testimonial evidence in the
criminal trial is widely used in application of
the principle of finding aut the truth,
becoming , unlike in civil trial a procedural
rule. Witness statements have an especially
important role in exposing the complex
situations in which the deeds are committed,
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savargite faptele, acestea fiind indicatori
relevanti referitori la elementul material al
infractiunii, la locul si timpul comiterii
faptei, precum si la aspecte legate de latura
subiectiva a infractiunii.

Se poate afirma ca, alaturi de probele
materiale si cele de expertizd stiintifica,
proba cu martori are un rol determinant in
aflarea  adevarului, dar obiectivitatea
prezentarii faptelor ori a situatiilor de fapt
este tinutd de mai multi factori psihologici si
de perceptic care vizeazd  persoana
martorului. Din acest motiv in dreptul penal
roman proba testimonialdi nu are o
reglementare expresa referitoare la valoarea
si forta sa juridica, fiind supusd, in temeiul
art. 103 alin. (1) Cod de procedura penala,
liberei aprecieri a organelor judiciare in urma
evaludrii tuturor probelor administrate in
cauza.

2. Calitatea de martor si declaratiile
martorilor

Calitatea de martor intr-un proces
penal o poate avea, in principiu, orice
persoana ce are cunostintd despre fapte sau
imprejurari de fapt care constituie proba in
cauza penald §i care are capacitatea de a fi
martor, in conformitate cu prevederile art.
114 alin. (1) si art.115 Cod de procedura
penald. Potrivit dispozitiilor art. 114 alin. (2)
din Codul de procedurd penald persoana
citata in calitate de martor are obligatia de a
se prezenta in fata organului judiciar care a
citat-0 la locul, ziua si ora mentionate in
citatie, de a depune juramant sau declaratie
solemna in fata instantei si de a spune
adevarul.

Referitor 1la situatia, in care o
persoana are simultan calitatea de martor si
calitatea de expert, avocat, mediator ori de
reprezentant al uneia din par{i sau al unui
subiect procesual principal, precizdm ca
prima calitate, cea de martor, are Tntaietate
fatd de celelalte ipostaze mentionate, pe care
le poate detine o persoand in cadrul unui
proces penal, dacd se au in vedere fapte sau
imprejurari de fapt despre care expertul,

facts which are relevant indicators relating to
the material element of the offence, at the
place and the time of committing the offence,
as well as to issues related to the subjective
side of the offence.

2. The capacity of witness and
statements of witnesses

The position of the witness in a
criminal trial can be held , in principle, by
any person who has knowledge of facts or
actual circumstances which constitute
evidence in a criminal case and has the
ability to be a witness, in accordance with
the provisions of art. 114 para. (1) and article
115 of Code of criminal procedure.
According to the provisions of art. 114 para.
(2) of the Code of criminal procedure the
person summoned as a witness is required to
be present before the judicial authoritywho
cited it at the place, day and time set out in
the summons, to take an oath or solemn
declaration before the Court and to tell the
truth.

With regard to the situation in which a
person simultaneously has the capacity of
witness and the capacity of expert, lawyer,
mediator or a representative of one of the
parties or the main procedural topic, we point
out that the first capacity ,that of a witness,
has precedence over the other mentioned
situations , a person can hold in a criminal
trial, if we have in view the facts or
circumstances of fact about which the expert,
the lawyer, the mediator, the representative
of one of the parties or of a main proceeding
topic had knowledge before having in the
same case, one of those professional
qualities.

It can be seen that the text of article.
114 of the new Code of criminal procedure,
unlike the previous Code of criminal
procedure (art. 78) extends the framework of
capacities in which prevail the capacity of
experts, mediators, representatives of the
parties or of the main trial subjects, the old
settlement being limitted only to the
capacity of the defender. In this respect, the
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avocatul, mediatorul, reprezentantul uneia
din parti sau al unui subiect procesual
principal avea cunostintd inainte de a avea, in
aceeasi cauzd, una dintre respectivele calitati
profesionale. Se poate observa faptul ca
textul art. 114 din noul Cod de procedura
penald, spre deosebire de Codul de procedura
penald anterior (art. 78) extinde cadrul de
calitati fatd de care are intdietate calitatea de
martor §i  pentru experti, mediatori,
reprezentati ai partilor ori ai unor subiecti
procesuali principali, vechea reglementare
marginindu-se doar la calitatea de aparator.
In acest sens, noul Cod de procedur penald
evidentiaza ca aplicarea principiului de aflare
a adevarului intr-un caz penal este prioritar si
faptul ca se contureaza o limitare indirecta a
dreptului unei persoane de a exercita 0
profesie legata de actul de justitie in general,
dar cu implicatii directe intr-un proces penal
in care poate avea o dubla calitate, daca acea
persoand are cunostinta despre fapte penale
sau Tmprejurari in care au fost comise astfel
de fapte.

In conformitate cu prevederile art.
114 alin. (4) pot fi audiate Tn calitate de
martor §i persoanele care au intocmit
procese-verbale de constatare a
imprejurarilor in care s-a savargit o
infractiune, 1n exercitarea atributiilor de
serviciu, ca reprezentante ale organelor de
constatare. Astfel de entitati juridice, expres
previazute de art. 61 alin. (1) Cod de
procedura penald, sunt:
organele inspectiilor de stat,
ale altor organe de stat, precum si ale
autoritatilor publice, institutiilor publice sau
ale altor persoane juridice de drept public,
pentru infractiunile care constituie Tncalcari
ale dispozitiilor si obligatiilor a caror
respectare o controleaza, potrivit legii;
organele de control si cele de
conducere ale autoritatilor administratiei
publice, ale altor autoritati publice, institutii
publice sau ale altor persoane de drept
public, pentru infractiunile savarsite in
legdtura cu serviciul de catre cei aflati in
subordinea ori sub controlul lor;

new Code of criminal procedure shows that
the application of the principle of finding out
the truth in a criminal case is a priority and
the fact that is taking shape an indirect
limitation of the right of a person to exercise
a profession related to the act of Justice in
general, but with direct implications in a
criminal trial can have a double quality, if
that person has knowledge of facts or
circumstances in which  such acts were
committed.

In accordance with the provisions of
art. 114 para. (4) can be heard as witnesses
people who have compiled minutes of stating
the circumstances in which an offence has
been committed in the exercise of
servicepowers, as representatives of bodies
of the findings. Such legal entities, expressly
provided for in art. 61 para. (1) of the Code
of Criminal Procedure , are:- State inspection
organs , other State bodies, as well as public
authorities, public institutions and other legal
persons governed by public law, for the
offences constituting violations of the
provisions and obligations whose observance
it controls, according to the law:

-the control and the management
bodies of public administration authorities,
other public authorities, public institutions or
other persons of public law, for the offences
committed in connection with the service by
those who are under their subordination of
or under their control;

-organs of public order and national
security, for the offences stated during the
exercise of the powers provided for by the
law.

The bodies referred to in article. 61
para.(1) of Code of criminal procedure are
required to take measures for the
conservation of the place where the offence
was committed and the removal or the
preservation of material evidence. In the
case of flagrant offences, these organs have
the right to make corporal searches, or
searches of vehicles to catch the perpetrator
and to present him as soon as possible to the
criminal prosecution bodies. When the
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- organele de ordine publica si
sigurantd nationald, pentru infractiunile
constatate 1n timpul exercitarii atributiilor
prevazute de lege.

Organele prevazute la art. 61 alin.(1)
Cod de procedura penald au obligatia sa ia
masuri de conservare a locului savarsirii
infractiunii si de ridicare sau conservare a
mijloacelor material de probi. In cazul
infractiunilor flagrante, aceleasi organe au
dreptul de a face perchezitii corporale sau ale
vehiculelor, de a-1 prinde pe faptuitor si de a-
| prezenta de indatd organelor de urmarire
penalda.Cand faptuitorul sau persoanele
prezente la locul constatdrii au de facut
obiectii ori precizdari sau au de dat
explicatiicu privire la cele consemnate 1n
procesul-verbal, organul de constatare are
obligatia de a le consemna in procesul-
verbal. Actele incheiate de catre organele
previazute la art. 61 alin.(1) Cod de
procedura penald, care contin elemente
despre fapta penald si imprejurarile in care s-
a sadvarsit aceasta, Tmpreuna cu mijloacele
material de proba se inainteaza, de indata,
organelor de urmarire penald, constituind
acte de sesizare si nu pot fi supuse
controlului pe calea  contenciosului
administrativ.

In acelasi sens, potrivit art. 114 alin.
(4) din noul Cod de procedura penald pot fi
audiati ca martori comandantii de nave si
aeronave, care in conformitate cu prevederile
art. 62 Cod de procedura penald sunt
competenti sd fac perchezitiicorporale sau
ale vehiculelor si sa verifice lucrurile pe care
faptuitorii le au cu sine sau el folosesc, pe
timpul cat navele si aeronavele pe care le
comandd se afla in afara porturilor sau
aeroporturilor i pentru infractiunile savarsite
pe aceste nave sau aeronave, avand totodata
si obligatiilesi drepturile prevazute la art.61.

Potrivit art.115 alin. (1) Cod de
procedura penaldorice persoand poate fi
citatd i audiatd in calitate de martor, cu
exceptia partilor si a subiectilor procesuali
principali. Astfel, din analiza textului
mentionat anterior se poate constata cd nu

perpetrator or persons present at the place of
establishment have made objections or
clarifications or must give explanations
regarding the particulars entered in the
minutes, the body of the findings shall
record them in the minutes. The acts
concluded by the organs referred to in art. 61
para.(1) of the Code of Criminal Procedure,
containing elements of the criminal offence
and the circumstances in which it was
committed, along with material evidence
shall be submitted, as soon as possible to the
prosecution organs , constituting acts of
notification and cannot be controlled by the
administrative courts.

Likewise, according to art. 114 para.
(4) of the new Code of Criminal Procedure
can be heard as witnesses commanders of
ships and aircraft, which in accordance with
provisions of Art. 62 of Code of Criminal
Procedure are competent to do corporal
searches or searches of vehicle and check the
objects the perpetrators have with them or
use while ships and aircraft they command
are outside the control of ports or airports
and for the crimes committed on these ships
or aircraft, as well as having the obligations
and rights under Article 61.

In the same sense, according to art. 114
para. (4) of the new code of criminal
procedure may be heard as witnesses by the
masters of ships and aircraft, which in
accordance with the provisions of art. 62
code of criminal procedure are competent to
do body searches or vehicle and to verify the
things faptuitorii you have with him or he
use, while ships and aircraft that they are
outside the control of ports or airports and
for offences committed on such vessels or
aircraft, given the obligations and rights
provided for in article 61.

In accordance with article 115 par.(1)
of Code of Criminal Procedure any person
may be cited and be heard as a witness,
except for parties and main trial subjects.

Thus, in the analysis of the text
referred to above we may find that cannot
have the capacity of a witness in a criminal
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pot avea calitatea de martor intr-un proces
penal suspectul sau inculpatul, partea
vatamata ori reprezentantul acesteia, partea
civila, partea responsabild civilmente si
avocatul. Vechiul Cod de procedura penald
nu excepta de la citarea si audierea in calitate
de martor suspectul, inculpatul sau partea
responsabild civilmente. In cazul avocatului,
exceptia prevazutd de art. 115 alin. (1) se
aplicd dacd nu sunt intrunite cerintele art.
114 alin. (3).

Existd situatii in care o persoana
citatd si audiatad in calitate de martor este
incapabild sa relateze in mod constient fapte
sau imprejurari de fapt conforme cu
realitatea. Tn acest sens, art. 115 alin. (2)
prevede cd persoancle care se afla intr-0
situatie ce pune la indoiala, in mod rezonabil,
capacitatea de a martor pot fi audiate doar
atunci cand organul judiciar constata ca
persoana este capabilda sa relateze in mod
constient fapte sau Imprejurdri de fapt
conforme cu realitatea.Pentru a decide cu
privire la capacitatea unei persoane de a fi
martor, organul judiciar dispune, la cerere
sau din oficiu, orice examinare necesara, prin
mijloace prevazute de lege. Dispozitiile
referitoare la interdictia unor persoane de a fi
audiate ca martori, avand Tn vedere
incapacitatea psihica sau maladiva a acestora
de a relata in mod constient si real fapte sau
imprejurari de fapt, au caracter de noutate,
vechiul cod de procedura penald neavand
prevederi similare. In astfel de situatii, pentru
evitarea unor aprecieri subiective, organul
judiciar poate solicita o examinare de
specialitate a martorului.

Un alt aspect important pentru
obtinerea unei declaratii de martor reala si
cuprinzatoare este verificarea sinceritatii si
credibilitatii martorului, care se realizeaza
prin formularea unor intrebari care exced
cadrului probator, dar care au legiturd cu
fapta sau Tmprejurarea de fapt.

O altd exceptie de la regula ca orice
persoand poate fi audiatd in calitate de
martor este prevazuta de art. 116 alin. (3) si
vizeaza interdictia de a fi audiate ca martor

trial the suspect or the defendant, the injured
party or his representative, the civil party, the
party responsible as a civil and the lawyer .
The old Code of criminal procedure does not
exempt from summoning and hearing as a
witness, the defendant or the suspect
responsible as a civil. In the case of the
advocate, the exception provided by art. 115
paragraph 1. (1) is applied apply if the
requirements of art. 114 para. 3.are not
fulfilled. There are situations in which a
person cited, and heard as a witness is unable
to consciously relate facts or factual
circumstances in accordance with reality. In
this respect, art. 115 paragraph 1. (2)
provides that persons who are in a situation
that casts doubt reasonably on the ability of
the witness can be heard only when the
judicial authority finds that the person is able
to consciously relate facts or factual
circumstances in accordance with reality. To
decide on a person's ability to be a witness,
the judicial authority, on request or ex
officio, any examination required, by means
of law

The provisions relating to the
prohibition of certain persons to be heard as
witnesses,  considering  their  psychic

andailing inability to narrate consciously
and really actual facts or circumstances have
a character of novelty, the old Code of
criminal procedure not having similar
provisions. In such cases, in ortder to avoid
subjective appraisals, the judicial authority
may request a specialty examination of the
witness.

Another important aspect in order to
obtain a real and comprehensive declaration
of the witness is the verification of the
sincerity andcredibility of the witness, which
is achieved through the formulation of
questions that exceed the probative
framework, but which relate to the act or
factual circumstance .

Another exception to the rule that any
person may be heard as a witness is provided
by art. 116 paragraph 1. (3) and aims at the
prohibition to be heard as witnesses persons
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persoanele care au obligatia legalda de a
pastra secretul sau confidentialitatea Tn
legatura cu fapte ori imprejurari de fapt.
Noutatea fatd de reglementarea anterioarda
priveste, pe de-0 parte, includerea in sfera
interdictiei legale referitoare la persoana
martorului a conceptului de confidentialitate,
iar pe de alta parte, precizarea cd pastrarea
secretului sau a confidentialitatii trebuie sa
fie opusa prin lege organului judiciar. Totusi,
art. 116 alin. (4) dispune ca faptele sau
imprejurarile  tinute de secretul sau
confidentialitatea profesionala pot face
obiectul declaratiei martorului, atunci cand
autoritatea  competentd ~ sau  persoana
sau atunci cand existd o altd cauza legala de
inlaturare a obligatiei de a pastra secretul sau
confidentialitatea.

Referitor la dreptul de a refuza al
persoanelor de a da declaratii in calitate de
martor, textul art. 117 din noul Codul de
procedurda penald stabileste intr-o maniera
mult mai clard fatd de vechea reglementare,
care sunt persoanele care au dreptul de a
refuza sa fie audiate ca martori in procesul
penal. Astfel, au dreptul de a refuza sa fie
audiate in calitate de martor urmatoarele
persoane:

a) sotul, ascendentii sau
descendentii in linie directd, precum si fratii
si surorile suspectului sau inculpatului;

b) persoanele care au avut
calitatea de sot al suspectului sau
inculpatului.

Ratiunea pentru care legea acorda
posibilitatea refuzului de a da declaratii este
de ordin moral si sentimental, avandu-se in
vedere acele legaturi emotionale profunde
care se stabilesc intre soti sau fosti sofi,
ascendenti si descendenti, frati §i surori.

Organul judiciar care a citat o
persoana dintre cele enumerate in art. 117
alin. (1) Tn calitate de martor este obligat s-o
ingtiinteze cu privire la dreptul sau de a
refuza audierea, dar audierea poate avea loc
in situatia in care persoana isi da acordul in
acest sens.Acordul persoanei circumstantiata

who have legal obligation of secrecy or
confidentiality in relation to the facts or
factual circumstances. The novelty in
relation to the previous legislation regards ,
on the one hand, the inclusion of the concept
of privacyin the scope of the legal
prohibition referring to the person of the
witness, and on the other hand, stating that
the secrecy or confidentiality must be
opposed by law to the judicial organ.
However, art. 116 paragraph 1. (4) prescribes
that the facts and circumstances that have
been kept secret or professional
confidentiality may be subject to the
statement of the witness, when the competent
authority or the person entitled expresses
agreement for this purpose, or when there is
another legal cause of the removalof
obligation of secrecy or confidentiality.

Regarding the right to refuse of people
giving statements aswitnesses, the text of
article. 117 of the new Code of criminal
procedure establishes in a much clearer
manner than the old regulations, which are
the persons who have the right to refuse to be
heard as witness in the criminal trial. Thus,
the following persons have the right to
refuse to be heard as witness:

a) the spouse, ascendents or

descendants in direct line, such as

brothers and sisters of the suspect or
accused;

b) people who have had the quality of

husband of the suspect or the accused.

The reason for which the law provides
the possibility of refusal to give statements is
moral and sentimental , taking into account
those deep emotional connections that are
established between spouses or former
spouses, ascendents and descendants,
brothers and sisters.

The judicial organ who quoted a
person of those listed in article 1. 117
paragraph 1. (1) as a witness shall be
required to notify about his right to refuse
hearing, but the hearing may take place in a
situation in which the person gives his
consent to that effect. The agreement of the
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de prevederile art. 117 alin. (1) presupune
aplicarea dispozitiilor referitoare la drepturile
si obligatiile martorilor, astfel incét, persoana
care avea posibilitatea sa refuze audierea dar
a consimtit si dea declaratii in calitate de
martor, va raspunde penal pentru infractiunea
de marturic mincinoasa dacd va face
declaratii neadevarate.

Noul Cod de procedurda penald
introduce o noutate care vizeaza persoana
care 1indeplineste wuna dintre calitatile
prevazute la art. 117 alin. (1) in raport cu
unul dintre suspecti sau inculpati, in sensul
ca aceasta este scutitd de obligatia de a
depune marturie impotriva celorlalti suspecti
sau inculpati, in cazul in care declaratia sa nu
poate fi limitata doar la acestia din urma.

In raport cu vechea reglementare,
noul Cod de procedurd penald introduce un
nou drept al martorului izvordt din
jurisprudenta europeana, si anume dreptul
martorului de a nu se acuza prin propria
declaratie. Dispozitia prevazutd de art. 118
Cod de procedurd penala are in vedere
situatia in care, in cadrul procesului penal,
persoana citatd si audiatd initial ca martor,
este consideratd ulterior suspect sau inculpat,
cand nu pot fi folosite Tmpotriva sa propriile
declaratii.

In  desfisurarea procedurii de
audiere, organul judiciar are obligatia de a
comunica martorului obiectul cauzei si de a
clarifica daca acesta este membru de familie
sau fost sot al suspectului, inculpatului,
persoanei vatamate ori al celorlalte parti din
procesul penal, dacd se afla in relatii de
prietenie sau de dusmanie cu aceste
persoane, precum si dacd a suferit vreo
paguba in urma savarsirii infractiunii. O
interdictie cu titlu de noutate in actualul Cod
de procedurd penald, instituitad prin art. 119
alin. (3), constd in imposibilitatea organului
judiciar de a formula intrebari referitoare la
persoana martorului, daca fata de acesta s-a
dispus o masurd de protectic a datelor de

identitate. Totodatd, 1n conformitate cu
prevederile art. 120 Cod de procedura
penald, organul  judiciar comunica

person circumstanced by the provisions of
art. 117 paragraph 1. (1) involves the
application of the provisions relating to the
rights and obligations of witnesses so that the
person who was able to deny hearing but
agreed to give statements as a witness, will
be responsible for the criminal offence of
perjury if he makes untrue statements

The new Code of criminal procedure
introduces a novelty aimed at the person who
meets one of the qualities set out in art. 117
paragraph 1. (1) in relation to one of the
suspects or defendants, in the sense that heis
exempt from the obligation of testifying
against the other suspects or defendants if his
declaration can be limited only to the latter.

In relation to the old regulations, the

new Code of criminal procedure introduces a
new right of the witness sprung from
European jurisprudence , namely the right of
the witness not to be accused by his own
statement. The provision contained in article.
118 Code of criminal procedure takes into
account the situation in which, in criminal
proceedings, the person cited and heard as a
witness, is considered suspect or defendant,
then his own declarationswhen can not be
used against him.
In the conduct of the hearing, the judicial
organ shall be obliged to communicate the
object of the cause to the witness and to
clarify whether he is a family member or
former husband of the suspect, the accused,
the injured person or of other parties in the
criminal trial, if they are in relations of
friendship or enmity with them, and if he has
suffered any damage as a result of
committing the offence. A prohibition of
novelty in the current Code of criminal
procedure established by art. 119, para.
(3),consists of the impossibility of the
judicial body to formulate questions about
the person of the witness, whether in
relation to hom was disposed measures to
protect his identity. At the same time, in
accordance with the provisions of art. 120 of
Code of criminal procedure, the judicial
organ shall notify the witness about the
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martorului calitatea Tn care este audiat,
faptele sau imprejurdrile de fapt pentru
dovedirea carora a fost propus ca martor si
i1 aduce la cunostintd urmatoarele drepturi si

obligatii:

a) dreptul de a fi supus
masurilor de protectie si de a beneficia de
restituirea  cheltuielilor  prilejuite  de

chemarea 1n fata organelor judiciare, atunci
cand sunt indeplinite conditiile prevazute de
lege;

b) obligatia de a se prezenta la
chemarile organelor judiciare, atragandu-i-
se atentia cd, in cazul neindeplinirii acestei
obligatii, se poate emite mandat de aducere
Tmpotriva sa;

C) obligatia de a comunica in
scris, in termen de 5 zile, orice schimbare a
adresei la care este citat, atragandu-i-se
atentia ca 1n cazul neindeplinirii acestei
obligatii, se poate dispune impotriva sa
sanctiunea prevazuta de art. 203 alin. (1);

d) obligatia de a da declaratii
conforme cu realitatea, atragandu-i-se
atentia ca legea pedepseste infractiunea de
marturie mincinoasa.

Dupa procedura care presupune
aspecte preliminare legate de persoana
martorului §i prezentarea drepturilor si
obligatiile acestuia, organul de urmarire
penala, judecatorul de drepturi si libertatisau
presedintele completului de judecata, in
raport de faza procesualda 1n care se
realizeaza audierea,  solicitd martorului
depunerea juramantului sau a declaratiei
solemne. Optiunea martorului de a alege
intre juramant sau declaratie solemna tine
de apartenenta acestuia la o anumitd
confesiune religioasa sau de conditia sa de
ateu. Dacd martorul alege sa depund
juramant, acesta va rosti urmadtoarea
formula: ,,Jur ca voi spune adevarul §i nu
voi ascunde nimic din ceea ce stiu. Asa sa-
mi ajute Dumnezeu”. Referirea la divinitate
din formula jurdmantului se schimba in
functie de credinta religioasa a martorului si
in timpul depunerii jurdmantului, cu
exceptiile impuse de credinta religioasa,

capacity in which he is heard, the facts and
factual circumstances for whose proof he
was proposed as a witness and informs him
of the following rights and obligations:

a) right to be subjected to measures for
the protection and Dbenefit of the
reimbursement of costs occasioned by the
judicial bodies when the conditions
provisioned by law are met;

b) obligation to appear before the
judicial organs callings, putting him on his
guard that in the case of failure to comply
with this obligation, may be issued an order
to offender against him;

C) obligation to communicate in
writing, within five days of any change of
address to which he is quoted, putting him on
his guard that in case of failure to comply
with  this  obligation, it may be
orderedagainst him the penalty provided by
art. 203 paragraph 2. (1);

d) obligation to give statements
consistent with reality, putting him on his
guard that the law punishes the offence of
perjury

After the procedure that involves
preliminary issues relating to the person of
the witness and presenting his rights and
obligation, the prosecution organ, the judge
of rights and freedoms or the President of
the panel of judges in relation to the
procedural phase of execution of the hearing,
require the witness to make an oath or
solemn declaration. The option of the
witness to choose between the oath or
solemn declaration belongs to its
membership to a particular denomination or
his condition of atheist. If the witness
chooses to take an oath, he will utter the
following formula: "I swear I'll tell the truth,
and | will not hide anything from what |
know. So help me God. " Referrence to the
deity in the formula of the oath is changing
according to the religious faith of the witness
, with the exceptions imposed by religious
faith, the witness will hold the right hand on
the Bible or on the cross.

If the witness chooses to make a
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martorul va tine mana dreaptd pe cruce sau
pe Biblie.In cazul in care martorul alege si
facd o declaratie solemna, textul acesteia
este urmatorul:,, ma oblig ca voi spune
adevdrul si nu voi ascunde nimic din ceea
ce stiu”. Referitor la posibilitatea retinerii
infractiunii de marturie mincinoasa, in cazul
in care un martor alege sa depuna declaratie
solemnd, negand apartenenta sa la o anumita
confesiune religioasda, desi este de
notorietate faptul cad acesta este credincios
practicant al unei religii, consideram cd nu
se Tndeplinesc elementele constitutive ale
respectivei infractiuni, 1intrucit conditia
impusd de lege privind solemnitatea
declaratiei a fost indeplinita, iar dispozitia
prevazutd de art.121 vizeaza un drept al
martorului de a alege intre doua alternative,
pe baza propriei convingeri §i vointe,
configurate din perspectiva emotionala. Art.
121 cere Tn mod expres doar depunerea unui
juramant sau a unei declaratii solemne,
astfel incat organul judiciar sau instanta pot,
eventual, sd considere ca martorul nu are
credibilitate, dar nu pot declansa
raspunderea penald a acestuia pentru
marturie mincinoasd, atata timp céat se
verificd, prin analiza comparativda a
intregului probatoriu,ca afirmatiile facute de
acesta cu privire la faptele sau imprejurarile
de fapt deduse urmaririi penale sau judecatii
sunt reale.

Procedura de ascultare a martorului
implica, potrivit art. 122 Cod de procedura
penald, ca fiecare martor sa fie audiat
separat, fard ca ceilal{i martori sia fie
prezenti. In aceasta etapa martorul este lisat
sa declare tot ceea ce stie in legaturd cu
faptele sau imprejurdrile de fapt pentru
dovedirea carora a fost propus, apoi i se pot
adresa intrebari.Ca element de noutate si
expresie a protectiei vietii private a
persoanei, noul Cod de procedurda penala
prevede cd, in principiu, martorului nu i se
pot adresa Intrebari privind optiunile
politice, ideologice sau religioase ori alte
circumstante personale si de familie. Totusi,
in situatia in care anumite intrebari legate de

solemn declaration, its text is as follows: " |
will pledge myself to tell the truth, and 1 will
not hide anything from what | know."
Regarding the possibility of detention of the
offence of perjury, if a witness chooses to
lodge  solemn  declaration,  denying
membership to a particular denomination,
although it is well known that this is a
faithful practitioner of a religion, we believe
that the constitutive elements of the offence
are not met, since the condition imposed by
law on the solemnity of the Declaration has
been metand the provision contained in
article 121 of the law has in view a witness’
right to choose between two alternatives, on
the basis of their own beliefs and wills,
configured from the emotional perspective.
Art. 121 expressly requires only lodging an
oath or a solemn declaration, so that the
judicial authorities or the Court can
eventually believe that the witness has no
credibility, but cannot trigger criminal
liability for perjury as long as it verifies,
through comparative analysis of all the
evidence, that the claims made by him with
respect to facts or circumstances actually
deducted to the criminal prosecution or
judgment are real.

Hearing the witness procedure
involves, according to art. 122 of the Code of
Criminal Procedure that each witness be
heard separately, without other witnesses
being present. At this stage the witness is
allowed to declare everything he knows
about the facts or the circumstances of fact
for whose proof he was proposed, and then
he can be asked questions. As an element of
novelty and the expression of a person's
privacy, the new Code of criminal procedure
provides that, in principle, the witness may
not be  addressed questions regarding
political, ideological or religious options or
other personal and family circumstances.
However, in a situation in which certain
questions relating to the person of the
witness or his family are strictly necessary
for finding out the truth, or to verify the
credibility of the witness, they will be able to
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persoana martorului sau de familia sa sunt
strict necesare pentru aflarea adevarului in
martorului, acestea vor putea fi formulate.

Noul Cod de procedura penala aduce
noutdfi si cu privire la inregistrarea
audierii martorului Tn cazul urmaririi penale.
Astfel, dacd organul de urmadrire penala
considerad necesar sau daca martorul solicita
expres, audierea este TInregistratd prin
mijloace tehnice audio sau audiovideo. Din
analiza textului art. 123 alin. (2) reiese
faptul ca inregistrarea audio sau audiovideo
este obligatorie doar atunci cand este
solicitata expres de martor, fiind Ia
aprecierea organului judiciar necesitatea
unui asemenea demers, daca martorul nu
cere inregistrarca declaratiei. Potrivit art.
124 Cod de procedura penald audierea
martorului minor in varsta de pana la 14 ani
are loc in prezenta unuia dintre parinti, a
tutorelui sau a persoanei ori a
reprezentantului institutiei careia 1i este
incredintat minorul spre crestere  si
educare.Daca persoanele aratate la alin. (1)
al art. 124 nu pot fi prezente sau au calitatea
de suspect, inculpat, persoana vatamata,
parte civild, parte responsabild civilmente
ori martor in cauzd ori existd suspiciunea
rezonabila ca pot influenta declaratia
minorului, audierea are loc in prezenta unui
reprezentant al autoritatii tutelare sau a unei
rude cu capacitate deplind de exercitiu,
stabilite de organul judiciar. Audierea
martorului minor trebuie sa evite producerea
oricarui efect negativ asupra starii psihice a
acestuia. Daca se considerda necesar, la
cerere sau din oficiu, organul de urmarire
penald sau instanta dispune ca la audierea
martorului minor sd asiste un
psiholog.Martorului minor care la data
audierii nu a implinit varsta de 14 ani nu i se
comunicd obligatiile prevazute la art. 120
alin. (2) lit. d), dar i se atrage atentia sa
spund adevarul

Existd situatii in care declaratiile
martorilor si a celorlalte persoane ascultate
in cauza sunt contrare, astfel ca organul de

be formulated.

The new Code of criminal procedure
also brings news on the recording of the
hearing of the witness in the case of
prosecution. Thus, if the prosecution organ
considers it necessary or if the witness
requests otherwise, the hearing is recorded
by technical means(audio or audiovideo).
The analysis of the text of article 123, para.
(2) shows that the audio or video recording
is compulsory only when it is expressly
requested by the witness, the appreciation of
the need for a such an approachbeing left to
the judicial body, if the witness does not
require the registration of the statement.
According to article. 124 of Code of criminal
procedure the hearing of a minor witness
under the age of 14 shall take place in the
presence of one of the parents, guardian or
the person or the representatve of the
institution to which the minor is entrusted
for growth and education. If the persons
referred to in paragraph 1. (1) of the article
124 cannot be present or have the quality of
a suspect, the accused, the injured person, a
civil party, the party responsible civilly or
the witness in question or there is reasonable
suspicion that they can influence the minor's
statement, the hearing takes place in the
presence of a representative of the tutelary
authority or of a relative with full capacity of
exercise , established by the judicial organ.

The hearing of the minor witness must
avoid causing any adverse effect on his
mental state. If deemed necessary, upon
request or ex officio, prosecution organ or
court may order that the hearing of the minor
witness should be assisted by a
psychologist. The minor witness who at the
time of the hearing has not reached the age
of 14 shall not be communicated the
obligations provided by article 120 para. (2)
letter (d), but he must be drawn his
attention to tell the truth. There are
circumstances in which the statements of
witnesses and other individuals heard in
question are contrary , so that the
prosecution organ or the court may dispose ,
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urmdrire penald sau instanta poate, in
temeiul art.131 Cod de procedura penald, sa
dispuna efectuarea unui procedeu probatoriu
care constd n confruntarea celor audiati in
cauza. Persoanele confruntate sunt audiate
cu privire la faptele si imprejurdrile in
privinta carora declaratiile date anterior se
contrazic, iar organul de urmarire penald
sau instanta de judecatad poate incuviinta ca
persoanele confruntate sa isi pund reciproc
intrebari.

3. Protectia martorilor amenintati

sau vulnerabili

Tn cadrul procesului penal trebuie sa
se asigure garantiile procesual penale ca
mijloace legale de realizare a drepturilor
participantilor si sda se efectueze acte
procesuale si procedurale pentru aflarea
adevarului cu privire la sdvarsirea unor
fapte penale, dar cu protejarea drepturilor si
intereselor persoanelor care sunt audiate Tn
calitate de martori.

Noul Cod de procedura penald
contine dispozitii referitoare la protectia
martorilor, distingdnd doud categorii de
martori aflati in situatii speciale: martorii
amenintati si  martorii  vulnerabili.
Prevederile din actualul Cod de procedura
penalda privind protectia martorilor au
continut diferit fatd de dispozitiile Legiinr.
682/2002 privind protectia martorilor, cu
modificarile si completarile ulterioare, lege
speciala care are o arie de cuprindere mai
larga, vizand si alte categorii de persoane
care furnizeaza informatii despre cauze
penale.

Potrivit art. 125, in cazul Tn care
existd o suspiciune rezonabild ca viata
integritatea corporald, libertatea, bunurile
sau activitatea profesionald a martorului ori
a unui membru de familie al acestuia ar
putea fi puse Tn pericol ca urmare a datelor
pe care le furnizeaza organelor judiciare sau
a declaratiilor sale, organul judiciar
competent acorda acestuia statutul de martor
amenintat si dispune una ori mai multe
dintre masurile de protectie, in raport de

on the grounds of article 131 of the Code of
criminal procedure, to be carried out a
probative procedure  which lies in the
confrontation of those heard in question.
People faced are heard on the facts and
circumstances in respect of which the earlier
statements contradict each other, and the
prosecution organ or the Court may agree
that the confronted persons should ask
questions to one another.

3. Protection of threatened or
vulnerable witnesses

In criminal trials there must be ensured
that criminal processual guarrantees as legal
means to achieve the rights of participants
and mustbe performed processual and
procedural acts for finding aut the truth
about the commission of criminal offences,
but with protecting the rights and interests of
persons who are heard as witnesses.

The new code of criminal procedure
contains provisions relating to the protection
of witnesses, the distinction being made
between two categories of witnesses in
special situations: threatened witnesses and
vulnerable witnesses. The provisions of the
present Code of criminal procedure
concerning the protection of witnesses have
different content in relation to the provisions
of law No. 682/2002 on witness protection,
with subsequent amendments and additions,
a special law which has a wider coverage
area, also targeting other categories of
persons  providing information  about
criminal cases.

According to the article. 125, in the
case where there is a reasonable suspicion
that the life, the bodily integrity , liberty,
property or professional activity of the
witness or of a member of his family could
be put in jeopardy as a result of the data they
provide to the judicial bodies or its
statements, the competent judicial authority
grantshim the status of threatened witness
and disposes one or more of the measures of
protection in relation to the processual phase
in which they are . In this regard, the need to
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faza procesuala in care se afla. In acest sens,
necesitatea acordarii statutului de martor
amenintat 1n faza urmaririi penale este
stabilitd de catre procuror prin ordonantd
motivata, din oficiu sau la cererea
martorului, a uneia din par{i sau a unui
subiect procesual principal, care aplica una
sau mai multe dintre urmatoarele masuri:

a) supravegherea si paza
locuintei martorului sau asigurarea unei
locuinte temporare;

b) insotirea si asigurarea
protectiei martorului sau a membrilor de
familie ai acestuia in cursul deplasarilor;

c) protectia datelor de identitate,
prin acordarea unui pseudonim cu care
martorul va semna declaratia sa;

d) audierea martorului fara ca
acesta sa fie prezent, prin intermediul
mijloacelor audiovideo de transmitere, cu
vocea si imaginea distorsionate, atunci cand
celelalte masuri nu sunt suficiente.

Statutul de martor amenintat nu are un
caracter definitiv. pe toatd perioada
procesului penal, acesta fiind mentinut atata
timp cat subzistd amenintarea care a
intemeiat protectia, oportunitatea mentinerii
acesteia fiind verificata de catre procuror la
intervale de timp rezonabile. Tn cazul
aplicarii masurilor de protectie prevazute la
art. 126 alin. (1) lit. ¢) si d), declaratia
martorului nu va cuprinde adresa reald sau
datele sale de identitate, acestea fiind
consemnate Tntr-un registru special la care
va avea acces doar organul e urmarire
penald, judecatorul de drepturi si libertati,
judecatorul de camera preliminara sau
instanta, in conditii de confidentialitate.
Masurile de protectie a martorului pot fi
dispuse si 1n cursul procedurii de camera
preliminard, daca existd o stare de pericol
pentru martor, de catre judecatorul de
camera preliminarda din oficiu sau la
sesizarea procurorului.

In faza de judecata, statutul de
martor amenintat este dispus de catre
instantd, din oficiu sau la cererea
procurorului, a martorului, a partilor sau a

grant the status of threatened witness in
criminal proceedings phase is determined by
the Prosecutor by reasoned order, ex officio
or at the request of the witness ,of one of the

parties or of a main processualsubject, which
apply one or more of the following
measures:

a)supervising and guarding the house

of the witness or ensuring a temporary

housing;

b) accompanying and ensuring the
protection of the witness or of members of
his family while travelling;

C) identity data protection, by giving a
pseudonym with which the witness will sign
his statement;

d) hearing the witness without being
present, by meansof audio and video
transmission, with a distorted voice and
image, when other measures are not
sufficient.

Witness threatened status does not
have a definitive character throughout the
criminal trial, it is maintained as long as the
threat that founded protection is valid, the
opportunity to maintain it being verified by
Attorney at reasonable intervals. In case of
application of protective measures under
article 126 paragraph (1). leters c) and (d)),
the witness’s statement will not include the
actual address or identity data, which are
recorded in a special register to which will
have access only the criminal prosecution
organ, the judge of rights and freedoms and
the judge preliminary hearing or court, under
conditions of confidentiality. ~ Witness
protection measures can also be disposed
during the preliminary hearing procedure,
where there is a danger to the witness, by the
judge of preliminary examination ex officio
or informed by the Attorney.

In court, the status of threatened
witness is ordered by the Court, ex officio or
at the request of the witness, the Prosecutor,
the injured party or parties and involves the
delivery of a reasoned decision, not subject
to appeal, by applying one or more of the
following measures:
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partii vatdmatesi implicd pronuntarea unei
incheieri motivate, nesupusd cailor de
atac,prin care se aplicd una sau mai multe
dintre urmatoarele masuri:

a) supravegherea si paza
locuintei martorului sau asigurarea unei
locuinte temporare;

b) insotirea si asigurarea
protectiei martorului sau a membrilor de
familie ai acestuia in cursul deplasarilor;

C) nepublicitatea sedintei de
judecata pe durata ascultarii
martorului;

d) ascultarea martorului fara ca
acesta sa fie prezent in sala de judecata, prin
intermediul  mijloacelor audiovideo de
transmitere, cu vocea §i  imaginea
distorsionate, atunci cand celelalte masuri
nu sunt suficiente;

e) protectia datelor de identitate
ale martorului §i acordarea unui pseudonim
sub care acesta va depune marturie.

Daca starea de pericol pentru martor
apare in faza de judecata a cauzei penale si
propunerea este formulata de catre procuror,
aceasta trebuie sia cuprinda numele
martorului care urmeaza a fi ascultat in faza
de judecatd si fatd de care se doreste
dispunerea masurii de protectie $i motivarea
concretd a gravitatii pericolului §i a
necesititii masurii. In situatia in care
propunerea de protectie a martorului este
formulatd de alti participanti la procesul
penal, atunci instanta poate dispune ca
procurorul sa efectueze de urgenta verificari
cu privire la temeinicia cererii de
protectie.Cererea privind acordarea
statutului de martor amenintat si de aplicare
a masurilor de protectie se solutioneaza in
camera de consiliu, fara participarea
persoanei care a formulat cererea, dar cu
participarea obligatorie a
procurorului.Tncheierea prin care se dispune
masura de protectie se pastreaza in conditii
de confidentialitate. = Dacd  protectia
martorului este necesarda si dupa ramanerea
definitivd a hotararii, sunt aplicabile
dispozitiile legii speciale.

a) the supervision and guarding of the
dwelling of the witness or providing a
temporary housing;

b) accompanying and ensuring the
protection of the witness or of members of
his family while travelling;

c) unpublicizing Court meeting during

the examination of the witness;

d) listening to the witness without him
to be present in the courtroom, by the means
of audio and video transmission, with a
distortedvoice and image , when other
measures are not sufficient;

e) identity data protection of the
witness and granting a pseudonym under
which he will testify

Whether the danger to a witness
appears in court in stage of judging the
criminal case, and the proposal is formulated
by the Prosecutor, this shall include the name
of the witness to be heard in trial phase and
in relation to whom it is desirable to dispose
protective measures and motivation in
concrete terms of the seriousness of the
threat and of the need for the measure. In the
event that the proposal of witness protection
is formulated by the other participants in the
criminal trial, then the Court may order the
Prosecutor to conduct immediate checks on
the solidity of the application for protection.
The request regarding the granting of the
status of threatened witness and of
implementing witness protection measures
are dealt with in the Council, without the
participation of the person who made the
request, but with compulsory participation of
the Prosecutor. Conclusion through which
the protection measure is ordered shall be
kept in confidence. If the protection of the
witness is necessary after final judgment,too
the  provisions of the special law are
applicable.

Both the protection measures provided
for in article. 126 (1). Letters a) and b), as
well as those provided by art. 127 letters a)
and b) shall be notified to the authority
designated by law to execute them.

The hearing of the threatened witness
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Atat masurile de protectie prevazute
de art. 126 alin. (1) lit. a) si b), cat si cele
prevazute de art. 127 alin.(1) lit. a) si b) se
comunicd autoritatii desemnate de lege cu
punerea in executare a acestora.

Audierea martorului amenintat fata
de care s-a luat una dintre masurile
prevazute la art. 126 alin. (1) lit. d) si art.
127 lit. d) se poate efectua, conform art. 129
alin. (1) prin intermediul mijloacelor
audiovideo, fard ca martorul sa fie prezent
fizic 1n locul unde se afld organul judiciar,
dar 1intotdeauna declaratia martorului
protejat se inregistreaza video si audio si se
transcrie integral in forma scrisd. Subiectii
procesuali principali, partile si avocatii
acestora pot adresa intrebari martorului
audiat in conditiille alin. (1), numai
cadorganul judiciar respinge intrebarile care
ar putea conduce la identificarea martorului.

In cursul urmdririi penale declaratia
se semneaza de organul de urmarire penala
ori, dupa caz, de judecatorul de drepturi si
libertati si de procurorul care a fost prezent
la audierea martorului si se depune la
dosarul cauzei. Declaratia martorului
protejat, transcrisd, va fi semnatd si de
acesta §i va fi pastratd Tn dosarul depus la
parchet, intr-un loc special, in conditii de
confidentialitate. Suportul care contine
inregistrarile efectuate 1n cursul urmaririi
penale este Tnaintat la terminarea urmaririi
penale instantei competente, impreuna cu
dosarul cauzei, si este pastrat in conditii de
confidentialitate.

In  cursul judecatii, declaratia
martorului se semneazd de presedintele
completului de judecata, iar suportul pe care
a fost inregistratd declaratia martorului, Tn
original, sigilat cu sigiliul parchetului sau,
dupa caz, al instantei de judecata in fata
careia s-a facut declaratia, se pastreaza in
conditii de confidentialitate.

Statutul de martor vulnerabil poate fi
dispus, potrivit art. 130 alin. (1) Cod de
procedura penaldde procuror 1in faza
urmaririi penale sau de instantd in faza
judecatii  urmatoarelor  categorii  de

against whom are taken one of the measures
under article 126 paragraph (1). Letter (d).
and art. 127 letter d) can be carried out in
accordance with article. 129 para. (1)
through the agency of audio and video means
, without the witness being physically
present at the place where the judicial body
is , but always the protected witness
statement is audio and videorecorded, and
entirely transcribed in written form. Key
trial subjects, the parties and their lawyers
can address questions to the witness heard
under paragraph 1., except that the judicial
body rejects questions that could lead to the
identification of the witness.

During the criminal prosecutionthe
statement shall be signed by the prosecuting
body or, where appropriate, by the judge of
rights and freedoms and the Prosecutor who
was present at the hearing of the witness and
shall be filed in the case. The protected
witness’s statement will be transcribed and
signed by him and will be kept in the file
lodged with the prosecutor’s office , in a
particular place, in confidentiality. The
media that contains the recordings made
during the criminal proceedings shall be
submitted at the completion of the
prosecution before the competent body,
together with the file of the case, and is kept
in confidentiality.

During  judgment, the  witness
statement shall be signed by the President of
the panel of judges and the medium through
which the witness’s statement was recorded,
in original, sealed with the seal of the public
prosecutor's office or, where appropriate, of
the court in which the statement has been
made, shall be kept in confidence.

The status of vulnerable witness may
be disposed, under art. 130 paragraph 1. of
the Code of Criminal Procedure by the
District Attorney in the prosecution phase or
by the court in judgment phase to the
following categories of persons:

a) the witness who has suffered a
trauma as a result of committing the offence
or as a result of subsequent behavior of the
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persoane:

a) martorului care a suferit o trauma
ca urmare a savarsirii infractiunii ori ca
urmare a comportamentului ulterior al
suspectului sau inculpatului;

b) martorului minor.

Protectia martorilor vulnerabili are in
vedere situatiile 1n care martorul este
traumatizat din punct de vedere fizic sau
psihic ca urmare a savarsirii infractiunii ori
ca urmare a comportamentului suspectului
sau inculpatului fasa de acesta pe parcursul
procesului penal. In privinta minorilor de
pana la 18 ani statutul de martor vulnerabil

se dispune din aceleagi considerente
emotionale, avandu-se in vedere faptul ca
starca de  minoritate implica o

vulnerabilitate sporita de tip traumatic in
cazul comiterii unor infractiuni.Odata cu
acordarea statutului de martor vulnerabil,
procurorul si instanta pot dispune masurile
de protectie prevazute la art. 126 alin. (1)
lit. b) si d) sau, dupa caz, art. 127 lit. b)-e),
care se aplica in mod corespunzator.

In  cazul martorilor vulnerabili
procedura de acordare a protectiei este
similara cu cea aplicatd martorilor
amenintati, dar audierea acestora nu implica
neaparat inregistrarea audiovideo,
distorsionarea vocii §i a imaginii nefiind
obligatorie.

3. Concluzii
Calitatea de martor Tintr-un proces
penal o poate avea, in principiu, orice
persoand ce are cunostintd despre fapte sau
imprejurari de fapt care constituie proba in
cauza penald si care are capacitatea de a fi
martor, in conformitate cu prevederile art.
114 alin. (1) si art.115 Cod de procedura
penala.
Noul Cod de procedura penalad aduce
o serie de noutdti prin care sunt
reglementate diverse aspecte referitoare la
persoana martorului Tn procesul penal, atat
in faza de urmarire penald, cat si in faza de
judecata a cauzei.
Astfel, se poate constata faptul ca

suspect or the accused;

b) minor witness.

The protection of vulnerable witnesses
has in view the circumstances in which the
witness is traumatized physically or
mentally as a result of committing the
offence or as a result of the behaviour of the
suspect or defendant towards him during
criminal trial

Regarding minors up to 18 the
vulnerable witness status is disposed for the
same emotional reasons, taking into account
the fact that minority status implies an
increased vulnerability of traumatic type
when crimes are committed. With the
granting of the status of vulnerable witness,
Prosecutor and the Court may order
protective measures under article. 126 (1).
Par.(1) letters b) and d) or, where
appropriate, article 127 letters. b)-(e)),
which shall be applied accordingly.

In the case of vulnerable witnesses
the procedure of granting protection is
similar to that applied to threatened
witnesses, but hearing them does not
necessarily imply audio and video recording
, distortion of voice and image being not
mandatory.

4..Conclusions

The capacity of a witness in a criminal
trial can be held , in principle, by any person
who has knowledge of facts or circumstances
which constitute evidence in a criminal case
and has the ability to be a witness, in
accordance with the provisions of art. 114
para. (1) and article 115 of Code of criminal
procedure.

The new Code of criminal procedure
provides a series of news through which are
regulated various aspects relating to the
person of the witness in the criminal trial,
both in the prosecution and the trial phase of
the case.

Thus, one can ascertain that through
art. 114. Of the new Code of Criminal
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prin art. 114 noul Cod de procedura
penalaextinde cadrul de calitati fata de care
are intdictate calitatea de martor si pentru
experti, mediatori, reprezentati ai partilor
ori ai unor subiecti procesuali principali,
vechea reglementare marginindu-se doar la
calitatea de aparator.

In noua reglementare se prevede o
exceptie de la regula cad orice persoand
poate fi audiatd in calitate de martor, care
vizeaza interdictia de a fi audiate ca martor
persoanele care au obligatia legala de a
pastra secretul sau confidentialitatea in
legaturd cu fapte ori imprejurari de fapt.
Noutatea consta in introducerea conceptului
de confidentialitate ca interdictie la audierea
martorului si a conditiei ca pastrarea
secretului sau a confidentialitatii sd fie
opusa prin lege organului judiciar.

Noul Cod de procedura penald
introduce o noutate care vizeaza calitatea de
sot sau fost sot, ascendent ori descendent,
sorda sau frate in raport cu unul dintre
suspecti sau inculpati, in sensul cad aceasta
este scutitd de obligatia de a depune
marturie impotriva celorlal{i suspecti sau
inculpati, in cazul in care declaratia sa nu
poate fi limitata doar la acestia din urma.

In raport cu vechea reglementare,
noul Cod de procedurd penald introduce un
nou drept al martorului izvorat din
jurisprudenta europeana, si anume dreptul
martorului de a nu se acuza prin propria
declaratie, in cazul in care calitatea acestuia
in cadrul procesului penal se schimba in
suspect sau inculpat.

Un alt element de noutate din
actualul Cod de procedura penald consta in
interdictiaimpusd organului judiciar de a
formula intrebari referitoare la persoana
martorului, daca fata de acesta s-a dispus o
masura de protectie a datelor de identitate.

Noul Cod de procedura penala aduce
noutati si cu privire la inregistrarea audierii
martorului in cazul urmaririi penale. Astfel,
daca organul de urmarire penald considera
necesar sau daca martorul solicitd expres,
audierea este Inregistratd prin mijloace

Procedure are expanded the frame of the
qualities over which prevails the capacity of
the witness for experts, mediators,
representatives of the parties or of the main

trial subjects, the old regulation being
limitted only to the capacity of the
defender.

The new regulation provides for an
exception to the rule that any person may be
heard as a witness, aimed at prohibition to be
heard as witnesses persons who have legal
obligation of secrecy or confidentiality in
relation to the facts or factual circumstances.
The novelty lies in the introduction of the
concept of confidentiality as interdiction to
the hearing of the witness and the the
condition that the secrecy or confidentiality
to be opposed to the judicial organby law.

The new Code of criminal procedure
introduces a novelty aimed at the quality of
the spouse or former spouse, ascendant or
descendant, brother or sister in relation to
one of the suspects or defendants, in the
sense that he is exempt from the obligation
to testify against the other suspects or
defendants ,if his statement cannot be
limited only to the latter.

In relation to the old regulations, the
new Code of criminal procedure introduces a
new right of the witness sprung from
European jurisprudence , namely the right of
the witness of not to be accused by his own
statement, where his capacity within the
criminal trial changes to  the suspect or
defendant.

Another novelty of the current code of
criminal  procedure consists in  the
prohibition imposed on the judicial body to
formulate questions about the person of the
witness, whether in relation to him was
ordered a measure of protecting his identity
data.

The new Code of criminal procedure
also brings news on the recording of the
hearing of the witness in the prosecution
case. Thus, if the prosecution body considers
it necessary or if the witness requests it
intentionally, the hearing is recorded by
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tehnice audio sau audiovideo.

Nu in ultimul rédnd noua
reglementare procesuald contine dispozitii
cu titlu de noutate referitoare la protectia
martorilor si a familiilor acestora, ale caror
drepturi, libertati i interese trebuie
protejate, astfel ca se disting doud categorii
de martori aflati in situatii speciale, fata de
care se dispun masuri specifice de protectie:
martorii amenintati si martorii vulnerabili.
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Last but not least the new procedural
regulation contains provisions of novelty
regarding the protection of the witnesses and
their families, whose rights, freedoms and
interests should be protected, so that there
are two different categories of witnesses in
special situations, for whom are disposed
specific measures of protection: threatened
witnesses and vulnerable witnesses.
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