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CORELATIILE DINTRE DREPTUL
INTERNATIONAL PRIVAT
SI ALTE RAMURI DE DREPT
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Abstract: Pornind de la faptul ca obiectul
dreptului international privat il formeaza raporturile
civile, comerciale, precum §i alte raporturi de drept
privat cu elemente de extraneitate rezultd ca dreptul
international  privat  este  materie  juridicd
interdisciplinara. Toate aceste precizari sunt de
naturd sa reliefeze ca dreptul international privat
prezinta o serie de corelatii cu alte discipline juridice,
in special, cu dreptul international public, dreptul
civil, dreptul Uniunii Europene, dreptul comertului
international, dreptul procesual civil, dreptul penal,
drept administrativ, dreptul financiar. Prezentul
articol isi propune sda realizeze o analiza a acestor
corelatii prin raportarea la elementele comune, dar §i
la  particularitatile  specifice, ale disciplinelor
mentionate, avand in vedere obiectul de reglementare
diferit.

Cuvinte cheie: drept international privat, drept
international public, dreptul comertului international,
drept civil, dreptul Uniunii Europene, dreptul
procesual civil, drept penal, drept administrativ, drept
financiar

Corelatia dintre dreptul
international privat si dreptul
international public. Cu privire la raportul
dintre dreptul international public si dreptul
international  privat 1n literatura de
specialitate juridica, de-a lungul timpului, au
fost exprimate numeroase opinii. Astfel, in
doctrina juridica franceza de la sfarsitul
secolului al XIX-lea dreptul international
privat era considerat o ramurd a dreptului
international, acesta subdivizandu-se Tn drept
international public i drept international

CORRELATIONS BETWEEN PRIVATE
INTERNATIONAL LAW
AND OTHER BRANCHES OF LAW

Laura Magdalena TROCAN ™

Abstract: Starting from the fact that the
object of Private International Law is formed by civil,
commercial and other private law relations with
foreign elements it follows that Private International
Law is an interdisciplinary legal matter. All these
details are capable of emphasizing that Private
International Law has some correlations with other
legal disciplines, in particular, Public International
Law, Civil law, European Union law, International
Trade Law, Civil Procedural Law, Criminal Law,
Administrative Law, Financial Law. This article aims
to undertake an analysis of these correlations by
reference to the common elements, but also specific
features, of the subjects mentioned, given the different
regulatory object.
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The correlation between Private
International Law and Public
International Law. The relationship
between public international law and private
international law was tackled by in legal
literature, over time, and many opinions have
been expressed. Thus, the French legal
doctrine in the late nineteenth century, the
private international law was considered a
branch of international law, the international
law being subdivided into public and private
international law. On the other hand, the
British authors  from the same period
believed that private international law was a
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privat. Pe de alta parte, autorii englezi din
aceeasi perioada considerau ca dreptul
international privat era o ramura a dreptului
pozitiv, care nu prezenta legaturd cu dreptul
international.

Ulterior, s-a concluzionat ca dreptul
international privat este o ramura de drept de
sine statatoare, in sprijinul acestei aprecieri
venind argumente precum:

- daca subiectele
dreptului international  public
sunt, in primul rand, statele si
organizatiile internationale,
subiectele dreptului international
privat sunt, prin excelenta,
persoanele fizice §i juridice
(inclusiv statul in calitate de
persoana juridica).

- in dreptul international
privat sunt preponderente
izvoarele din cadrul dreptului
national, in timp ce in dreptul
international  public  izvoarele
specifice sunt tratatele
interna‘;ionalez.

- normele juridice
specifice dreptului international
privat sunt, in principal, norme
conflictuale adoptate la nivel
national, de legiuitorul fiecarui
stat, rezultand sisteme diferite de
drept international privat si
jurisprudente diferite de la o tara
la alta®, in timp ce normele
juridice  specifice  dreptului
international public capata
valoare juridica si caracter general
si universal prin consensul
statelor”.

- daca obiectul dreptului
international public il reprezintd
relatiile stabilite, Tn principal,
intre  state §i  organizatiile
internationale in diferite domenii
ale  relatiilor  internationale,
obiectul  dreptului international
privat 1l reprezintd raporturile
juridice din sfera dreptului privat

branch of positive law, which did not have
any connection with the international law. %.
Subsequently, it was concluded that private
international law is an independent branch of
law, the following arguments support this
assessment :

where the actors of public
international law are, first of all,
the states and international
organizations, the actors of
private international law are, par
excellence, natural and legal
persons (including the State as a
legal person).

in private international law
prevail sources of national law,
while in public international law
the  specific ~ sources  are
represented by international
treaties.”’.

specific legal rules of private
international law are essentially
conflicting rules adopted at
national level, by the legislature
of each state resulting in different
systems of private international
law and jurisprudence which
differ from one country to
another®®,  while specific legal
rules of public international law
assume legal value and general
and universal characteristics by
consensus of the states®.

if the object of public
international law is represented
by relations established mainly
between states and international
organizations in various fields of
international relations, the subject
of the private international law is
represented by legal relations of
private law containing foreign
elements®.

infringement of the rules of
private international law is
punishable by coercive measures
applicable in a mandatory
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ce contin clemente de
extraneitate”.

- Incalcarea  normelor
dreptului international privat este
sanctionatd prin masuri de
constrangere aplicabile in cadrul
unei jurisdictii nationale
obligatorii. Dreptul international
public nu cunoaste o jurisdictie
obligatorie, in sensul ¢, in fiecare
caz 1n parte, revine statelor
posibilitatea Tnvestirii unui organ
jurisdictional cu judecarea unui
diferend®.

Cu toate acestea intre cele doua ramuri
existd numeroase legaturi, apreciindu-se ca
dreptul international public este considerat
sursd si sistem de referintd pentru dreptul
international privat’. Dreptul international
public este considerat sursa pentru faptul ca
fixeazd punctele de plecare si limitele
teritoriale  pentru  exercitarea  functiilor
statului. De asemenea, este considerat sistem
de referintd deoarece anumite institugii
juridice, proprii dreptului international public
influenteaza in mod direct anumite probleme
de drept international privats. Corelatia dintre
cele douda ramuri de drept este pusd in
evidenta si de faptul cd unele norme ale
dreptului international privat sunt cuprinse in
izvoare internationale, iar dreptul international
public precizeaza in ce conditii statele devin
parti la tratatele interna‘;ionaleg.

Corelatia dintre dreptul international
privat si dreptul civil. Avand in vedere
faptul ca obiectul dreptului international
privat este format din raporturile juridice de
drept civil, in sens larg, care cuprind un
element de extraneitate, corelatia dintre cele
doud ramuri de drept este evidentd™.
Diferentierea fundamentald este datd de
prezenta elementului de extraneitate care
determind ca rezolvarea problemelor pe care
le implica raporturile juridice de drept civil, in
sens larg, sa se realizeze prin aplicarea
normelor specifice dreptului international
privat, in principal, norme conflictuale'*.

Corelatia dintre dreptul international

national  jurisdiction.  Public
international law knows no
compulsory jurisdiction in the

sense that in each case, the
possibility lies with the states of
the investiture of a jurisdictional
body to judge any dispute®.
However between the two branches
there are numerous links, estimating that
international law is considered source and
reference system for the private international
law . Public international law is regarded to
be the source for the fact that it fixes the
points of departure and territorial limits for
the performance of the state. It is also
considered a reference system because
certain legal institutions, representative for
the public international law, directly affect
certain issues of private international law®.
The correlation between the two branches of
law is evidenced by the fact that some
regulations of private international law are
covered by international sources and
international law specifies under what
conditions the states become parties to
international treaties*.
Correlation between  the  Private
International Law and Civil Law.
Considering that the object of private
international law consists of legal relations in
civil law, in a broad sense comprising an
element of extraneity the correlation between
the two branches of law is undeniable®.
Fundamental differentiation that occurs on
them is given by the presence of the
extraneity element that causes the problem
solving arised in civil and legal relations, in
the Dbroadest sense, to be achieved by

applying  rules  specific to private
international  law, mainly, conflicting
regulations®®.

Correlation between the Private

International Law and European Union
Law. EU Law and the private international
law differ by the object of of regulation,
topics, of the way for the adoption of legal
norms but the link between the two branches
of law is given by the fact that the rules of
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privat si dreptul Uniunii Europene. Dreptul
Uniunii Europene si dreptul international
privat se diferentiaza prin prisma obiectului
de reglementare, a subiectelor, a modului de
adoptare a normelor juridice dar legatura
dintre cele doud ramuri de drept este data de
faptul cd normele dreptului international
privat se completeaza cu normele dreptului
Uniunii Europene. Avand in vedere caracterul
direct §i prioritar al normelor dreptului
Uniunii Europene rezultd ca acest drept are un
caracter prealabil fatd de dreptul international
privat, incadrandu-se Tn categoria normelor de
aplicatie imediata™?. Acest fapt decurge si din
prevederile art. 5 din noul Cod Civil unde se
aratd cda ,In materiile reglementate de
prezentul cod, normele dreptului Uniunii
Europene se aplica in mod prioritar, indiferent
de calitatea sau statutul pargilor”.  De
asemenea, art. 2557, alin. 3 din noul Cod
Civil stipuleaza ca dispozitiile Cartii a VII a
din Codul Civil - Dispozitii de drept
international privat - sunt aplicabile In masura
in care conventiile internationale la care
Romania este parte, dreptul Uniunii Europene
sau dispozitiile din legile speciale nu stabilesc
o alta reglementare. Art. 1064 din noul Cod
de Procedura Civila precizeaza ca dispozitiile
Cartii a VII a - Procesul Civil International -
se aplica proceselor de drept privat cu
elemente de extraneitate in masura in care
prin tratatele internationale la care Romania
este parte, prin dreptul Uniunii Europene sau
prin legi speciale nu se prevede altfel.
Corelatia dintre dreptul international
privat si dreptul comertului international.
Legaturile stranse prezinta dreptul
international privat cu dreptul comertului
international. La inceput, un capitol al
disciplinei dreptul international privat, dreptul
comertului international a devenit in timp o
disciplind autonoma™. Avand in vedere cele
mentionate, atdt raporturile juridice de comert
international, cat si cele de drept international
privat vizeaza domeniul privat, iar pozitia
partilor in raporturile juridice specifice celor
doua discipline este aceea de egalitate
juridicd. Ambele categorii de raporturi

private international law are supplemented
with rules of EU law. Given the direct and
priority nature of the norms of EU law it
follows that this law it has a primal nature
compared to private international law falling
within the category of immediate application
norms®’. This follows from Art. 5 of the new
Civil Code which states that" in matters
governed by this Code, the rules of EU law
are applied with priority, regardless of the
quality or status of the parties ".Also, art.
2557, para. 3 of the new Civil Code
stipulates that the provisions of Book VII of
the Civil Code - Provisions on private
international law - are applicable to the
extent that international conventions to
which Romania is a party, European Union
law or the provisions of the special laws do
not set another regulation. Art. 1064 of the
new Code of Civil Procedure states that the
provisions of Book VII - International Civil
trial - extend to private law trials with
estraneity elements to the extent that it is not
otherwise stated by international treaties to
which Romania is a party, by European
Union law or by special laws .

Correlation between  the  private
International Law and International
Trade Law. Close links present the private
international law with international trade
law. At first, a chapter of the private
international law, the international trade law
became an autonomous discipline with time
% Given the mentioned both legal
international trade relations, as well as the
private international law aimed at the private
sector , and the position of the parties in
specific legal relations of the two disciplines
is that of legal equality. Both categories of
legal relations show an extraneity element,
but their sphere is different. In international
conventions to which Romania is a party and
in national law, two criteria are regulated for
defining the international nature of the legal
relations subject to international trade law
and which have to be cumulatively met:a
subjective criterion, the parties to legal
relation, the natural or legal persons to be
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juridice prezinta un element de extraneitate,
dar sfera lor este diferiti. In conventiile
internationale la care Romania este parte, cat
si in legislatia internd, sunt reglementate, de
reguld, doud criterii de definire a caracterului
international al raporturilor juridice care fac
obiectul dreptului comerfului international si
care trebuie intrunite cumulativ: un criteriu de
natura subiectiva, ca partile la raportul juridic,
persoane fizice sau juridice s aibd domiciliul,
respectiv, sediul, in state diferite si un alt
criteriu  de mnatura obiectiva, ca marfa,
lucrarea, serviciul sau orice alt bun care face
obiectul raportului juridic sa se afle in circuit
international, sd se afle in situatia de a fi
transportat de pe teritoriul unui stat pe
teritoriul unui alt stat’. Asadar, spre
deosebire de dreptul international privat, care
ia 1n considerare orice element de
extraneitate, in dreptul comertului
international raporturile juridice contin un
element de extraneitate specific'®, fapt ce
determina aprecierca ca daca obiectul
dreptului international privat este mai larg
vizand raporturile juridice cu element de
extraneitate in toate domeniile dreptului privat
(inclusiv in domeniul dreptului comertului
international), obiectul dreptului comerfului
international vizeaza doar raporturile ce apar
in materia comerfului si cooperarii economice
si tehnico-stiintifice interna‘;ionalels.
Totodata, daca normele dreptului international
privat sunt, in principal, norme conflictuale
iar cele ale dreptului comertului international
sunt, in marea majoritate, norme materiale’.
Corelatia dintre dreptul international
privat si dreptul procesual civil. Desi Legea
nr. 105/1992 cu privire la reglementarea
raporturilor de drept international privat a fost
apreciata ca reprezentand un adevarat cod al
dreptului international privat roman, fiind
actul normativ care a realizat, pentru prima
datd, 1n ordinea juridici romana o
reglementare de ansamblu referitoare la
dreptul international privat si care s-a Tnscris
pe linia restaurarii dreptului privat n
contextul unei societdtii caracterizatd prin
internationalitate’®, noul Cod Civil Tn Cartea a

domiciled, respectively, to be based, in
different states and another objective criteria
that the goods, services or any other property
subject to legal relationship to be in the
international circuit, be in a position to be
transported from the territory of a state the
territory of another state®*. Therefore, unlike
the private international law, which takes
into account any extraneity element in
international trade law the legal relations
contain a specific extraneity element®, fact
which determines the appreciation that if the
object of private international law is broader
regarding the legal relations with extraneity
element in all areas of private law(including
international trade law),the object of
international trade law covers only the
relations that arise in the field of trade and
economic and international technical and
scientific cooperation *'. Also if the rules of
private international law are mainly
conflictual regulations and of those of the
international trade law are, in the majority,
material norms “2.

Correlation  between the Private
International Law and Civil Procedural
Law. Although Law no. 105/1992 on the
regulation of private international law was
regarded as representing a true Romanian
code of private international law, the
legislative act who performed for the first
time in the Romanian legal order an overall
regulation on the private international
law,which was in line with the restoration of
private law in the context of a society
characterized by internationality®, the new
Civil Code in Book VII, entitled - Provisions
on private international law - and the new
Code of Civil Procedure, in Book VII,
entitled - International Civil trial - integrates
international private law provisions of Law
no. 105/1992 in a manner revised to

harmonize them with EU and international
instruments in the field of private
international law*. At the same time,

examining the provisions concerning the
regulation of private international law of the
new Civil Code and the new Code of Civil
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Vll-a, intitulatd - Dispozitii de drept
international privat -, si noul Cod de
Procedura Civila, in Cartea a VII-a, intitulata -
Procesul civil international -, integreaza
dispozitille de drept international privat
cuprinse n Legea nr. 105/1992 intr-o maniera
revizuitd in vederea armonizdrii acestora cu
instrumentele Uniunii Europene si cele
internationale  in  domeniul  dreptului
international privat®,

Totodatd, examinarea  dispozitiilor
privind reglementarea raporturilor de drept
international privat din noul Cod Civil si noul
Cod de Procedura Civila permite formularea
aprecierii cd noile acte normative procedeaza
la 0 reorganizare a modului de reglementare a
institutiilor specifice dreptului international
privat realizdnd, in acest fel, o mai buna
grupare a normelor juridice din acest
domeniuzo, fiecare din cele doua carti avute in
vedere din noile coduri aducand elemente de
noutate in raport cu reglementdrile anterioare,
adaptand normele juridice realitatilor de astazi
si  tendintelor legislative  reformatoare
manifestate in alte sisteme de drept’. Cu
exceptia dispozitiilor cuprinse in reglementari
speciale, exercitiul actiunilor in materia
raporturilor de drept international privat este
reglementat de Codul de Procedura Civila.

Corelatia dintre dreptul international
privat si dreptul penal. Dreptul penal este o
ramurd a dreptului public ale carui raporturi
juridice nu pot fi reglementate de o lege
strdind. Dar elemente de extraneitate pot sa
apara si 1n cazul raporturilor juridice de drept
penal (ex. savarsirea unei infractiuni
impotriva unui cetdtean roman, pe teritoriul
Romaniei, de cdtre un cetatean strain). Cu
toate acestea, asemenea raporturi nu pot
constitui obiect al dreptului international
privat deoarece in aceasta situatie partile nu se
mai afla pe pozitie de egalitate juridica, ci pe
o pozitie de subordonare juridica, statul avand
interesul sd intervind prin prerogativele
autoritatii publicezz.

Complexitatea  situatiilor ~ juridice
concrete este Tnsd cea care pune in evidenta si
existenta unor corelatii intre ramura dreptului

Procedure allows the formulation of
appreciation that new acts proceed to a
reorganization of the regulation of specific
institutions of private international law
performing, thus, a better group of legal
norms in this area®, each of the two books of
the new codes envisaged bringing new
elements compared to the previous
regulations, adapting legal rules to the
realities of today and legislative reform
trends manifested in other legal systems .
Except for the provisions of special
regulations, exercise of activities in the field
of private international law relationships is
governed by the Civil Procedure Code.
Correlation between  the  Private
International Law and Criminal Law.
Criminal law is a branch of public law whose
legal relationships can not be governed by a
foreign law.But foreign elements can occur
with criminal legal relations (ex. A crime
against a Romanian citizen, on the Romanian
territory by a foreign citizen).Nonetheless,
such relationships can not be the object of
private international law because in this case
the parties are no longer on the position of
legal equality, but on a legal subordinate
position, the interest of the state is to
interfere through prerogatives of public
authority*.

The complexity of concrete legal
situations, however, is one that emphasizes
the existence of correlations between the
branch of private international law and the
branch and criminal law. Therefore,
Romanian criminal law enforcement may be
subject to foreign law enforcement civil law
broadly (e.g.. for the crime of bigamy there
must be two marriages in which there is a
person, and if applicable foreign law, it will
be considered by the Romanian criminal
court to decide if any, ie if the condition
required by Romanian law is satisfied to be
in the presence of the offense).

Furthermore, foreign criminal
judgments may contain civil provisions, such
as, for example, liability for damages caused
by the offense for which a person was judged
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international privat si ramura dreptului penal.
Astfel, aplicarea legilor penale roméne poate
fi conditionatd de aplicarea legilor de drept
civil straine 1n sens larg (ex. pentru a exista
infractiunea de bigamie, trebuie sa existe doua
casdtorii in care se gaseste o persoand, iar
daci se aplica legea strdind, aceasta va fi luata
in consideratie de instanta penald romana
pentru a decide daca ele exista, adica daca e
indeplinita conditia cerutd de legea romana
pentru a fi in prezenta infractiunii).

Totodata, hotdrarile penale strdine pot
sa contind si dispozitii civile, cum este, spre
exemplu, raspunderea pentru repararea
prejudiciului cauzat prin infractiunea pentru
care o persoand a fost judecatd si condamnata.
Aceste consecinte se determind potrivit legii
civile aplicabile, care poate fi striind. In acest
sens, dispozitiile din Codul de procedura
penald roman aratd ca executarea dispozitiilor
civile dintr-o hotarare judecatoreascd penalad
strdind se face potrivit regulilor prevazute
pentru executarea hotararilor civile straine®.

Corelatia dintre dreptul international
privat si dreptul administrativ. Dreptul
administrativ poate fi luat in considerare
pentru determinarea regimului unui raport
juridic, precum in cazul unei actiuni pentru
constatarea nulitatii casdtoriei pe motivul
incompetentei organului care a instrumentat
incheierea acesteia. Problema competentei
organului respectiv se determina dupa legea
straind, care are caracter administrativ®®.

Corelatia dintre dreptul international
privat si dreptul financiar. Unele aspecte de
drept international privat se Impletesc cu cele
de drept financiar, de exemplu in cazul in care
o persoand juridici de nationalitate strdind
incearca sa fraudeze legea normal competenta
spre a beneficia de reglementari mai
avantajoase in materia taxelor si impozitelor.
Pentru combaterea acestor situatii statele
incheie conventii bilaterale pentru evitarea
dublei impuneri si prevenirea evaziunii
fiscale”.
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