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JUDECAREA IN ECHITATE -
TRANSPLANT JURIDIC TN NOUL COD
DE PROCEDURA CIVILA

Emilian CIONGARU"

Abstract: Transplantat juridic in Noul Cod de
Procedura civila, principiul echitdtii este originar din
sistemul procedural al Curtii Internationale de
Justitie §i reprezintd unul din principiile de drept ce
da sens dreptului si permite rezolvarea pasnicda sau
prevenirea conflictelor sociale dintr-o societate. Din
principiul echitafii, se deduce notiunea de justitie, ca
stare generald ideald a societdtii, pentru asigurarea
fiecarui membru al societatii luat individual dar i
pentru tofi impreund in scopul satisfacerii drepturilor
si intereselor legitime ale lor. Astfel, se poate statua
ca justitia reprezintd unul din factorii esentiali de
consolidare a celor mai importante relatii sociale,
deoarece ea reprezintd virtutea morala fundamentald,
cu scopul de a asigura armonia §i pacea sociald, la a
carei realizare contribuie in aceeasi masura regulile
religioase, morale gi juridice. Conform cerintelor
acestui concept, judecdtorii au puteri deosebite in a
solutiona o anume cauzd, in sensul cd, pot propune o
solutie pe care o considerd justa §i conformd cu
interesele partilor implicate, care va fi bazata pe fapte
si nu pe dreptul pozitiv. In ipoteza in care apar legi
injuste se impune schimbarea lor, eventual a ordinii
existente, atunci cand aceasta este un obstacol
definitiv in realizarea justitiei.

Cuvinte cheie: transplant juridic, echitate, drept
pozitiv, conflicte sociale, justirie.

Introducere

Tn general, sistemele juridice se afla in
permanentd schimbare, mai lentd sau mai
rapidd, mai superficiald sau mai profunda.
Dinamica sistemelor juridice’ isi afla originea
fie in jocul factorilor interni, fie in actiunea
celor externi, sau, de cele mai multe ori, in
interactiunea dintre cele doud categorii de

JUDGEMENT IN EQUITY - LEGAL
TRANSPLANT IN THE NEW CODE OF
CIVIL PROCEDURE

Emilian CIONGARU ™~

Abstract: Legally transplanted in the New
Code of Civil Procedure, the principle of procedural
equity originates from the procedural system of the
International Court of Justice and is one of the
principles of law that gives meaning to the law and
allows peaceful resolution or prevention of social
conflicts in a society. From the principle of equity,
one can deduct the notion of justice as an ideal
general state of a society, to ensure each individual
member of the society and all got together to satisfy
their legitimate rights and interests. Thus, it can be
received that justice is one of the essential factors for
strengthening of the most important social
relationships because it represents the fundamental
moral virtue, in order to ensure harmony and social
peace, to whose achievement equally contribute the
religious, moral and legal rules. According to the
requirements of this concept, the judges have special
powers to solve a particular cause, in that they may
propose a solution which they consider fair and
consistent with the interests of the parties involved,
which will be based on facts and not on the positive
law. Assuming that unjust laws appear, it is necessary
to change them, eventually to change the existing
order, when it represents an indefeasible obstacle in
achieving justice.

Key words: legal transplant, equity, positive
law, social conflicts, justice.

Introduction

For the most part, legal systems are
permanently changing, slower or faster,
shallower or deeper. The dynamics of legal
systems® is rooted either in game of internal
factors, either in the action of external factors,
or, most often, in the interaction between the
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factori. Totusi, inovatiile cele mai importante
aduse intr-un sistem juridic provin cel mai
adesea din elementele strdine care au fost
introduse 1n acesta. Sistemele juridice nu se
mentin i nu se dezvoltd decét in contact unele
cu altele, comunicand intre ele, avand in
vedere ca dreptul, din perspectiva teoriei
generale a sistemelor, se prezintd ca un sistem
deschis®.

Conceptul de aculturatie juridica

Aculturatia juridica se poate produce
atunci cand doua sisteme de drept nationale se
afla in contact permanent, fard ca unul sd
exercite asupra celuilalt o dominatie militara,
politicd, economicad sau religioasd si fiecare
sistem transplanteaza juridic, unul de la
celalalt, elemente de drept pentru a si le
integra. De regula, fenomenul se produce n
cazul Tn care un grup social se vede pus in
situatia cd solutiile juridice autohtone se
dovedesc a fi nesatisficitoare. In acestd
situatie, grupul respectiv se poate afla in
prezenta unei solutii strdine, pe care, dupa
caz, 0 va transplanta incorporand-o n propriul
sau sistem de drept sau, dimpotrivd, o va
respinge. Tn cazul in care, regula de drept este
importantd, si vizeaza elemente fundamentale
ale unei institutii juridice si totodatad
contribuie la transformarea institutiei 1in
intregul sau, fie ca se limiteaza la preluarea
literald a normei juridice strdine, fie ca,
opereazad o sintezd, in care, alaturi de
elemente ale dreptului autohton sunt integrate
si elemente ale dreptului strain, dand nastere,
la o institutie juridica de tip nou.

Datorita faptului cd, in aceastd
perioada, legaturile dintre state si nevoia de
cooperare a acestora, a cunoscut o puternica
dezvoltare, avand loc interferente 1intre
normele juridice interne ale unui stat cu
normele juridice ale altuia si, in consecintd,
elaborarea stiintifica a principiilor dreptului®
nu mai poate fi realizatd in mod izolat, fara sa
se tinad seama de situatia globala sau zonala in
domeniul juridic si social. In aceste conditii,
stilnta dreptului depaseste granitele, iar
regulile de organizare a unui stat pot fi de

two categories of factors. However, the most
important innovations brought in a legal
system often come from foreign elements
introduced into it. Legal systems are not
maintained and do not develop only in contact
with each other, communicating with each
other, given that the law, in terms of the
general theory of systems, is presented as an
open system®,

Legal acculturation concept

Legal acculturation can occur when
two national legal systems are in continuous
contact without one to exercise domination
over the other a military, political, economic
or religious domination and every legal
system is legally transplanting, one another,
matters of law to in order to integrate them.
Normally, the phenomenon occurs when a
social group is seen in the position that
domestic legal solutions prove to be
unsatisfactory. In this situation, the group may
be in the presence of a foreign solution which,
where appropriate, it will transplant it
incorporating it into its own legal system or,
alternatively, it will reject it. If the rule of law
is important, and aims fundamental elements
of an institution and at the same time
contributes to the transformation of the
institution as a whole, whether it is limited to
taking literally the foreign legal norms, or that
operates a synthesis in which alongside local
law elements are integrated elements of
foreign law, giving rise to a new type of legal
institution.

Because, at this time, the links
between states and the need for their
cooperation, experienced a strong

development, with interference taking place
between domestic legal norms of a state and
the legal norms of another state and,
consequently, the scientific development of
the principles of law?* can not be performed
in isolation, without taking into account the
overall or zonal situation in the legal and
social area. Accordingly, the science of law
goes beyond borders and the rules of
organization of a state may help another state.
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folos altui stat. Pe aceste considerente ia fiinta
conceptul de transplant juridic adica:
Tnlocuirea totald sau partiald a unui sistem de
drept sau parte a acestui sistem, care se
dovedeste a fi desuetd, cu un sistem sau cu
parti ale acestuia, provenind de la un sistem
asumat ca oarecum superior §i sandtos, caruia
1 se atribuie calitatea de donator, de catre
beneficiarul acestui transplant numit primitor,
avand ca scop final, imbogatirea §i tratarea
sistemului de drept desuet sau bolnav, in
vederea compatibilizarii sistemului juridic
national cu cel global sau zonal, dupi caz. In
aceste conditii, rolul legilor in tara primitoare
se poate dovedi a fi mult mai ineficient decét
in tara donatoare iar in particular poate deveni
un factor predominant. Pe aceste principii
practica poate demonstra cd, normele sociale
ar putea fi Tmpiedicate de oameni de la
nasterea unui drept legal sau chiar cu o
decizie data de justitie in sustinerea unei astfel
de cereri. Acest lucru sugereaza, cd nu este de
bun simf s se foloseasca perspectiva si cadrul
unei culturi juridice proprii atunci cand se
examineazd o norma juridicd sau o institutie
imprumutate de catre un sistem juridic in
contextul unei alte culturi®.

Conceptul de echitate

Termenul de echitate provine din
latinescul ,,aequitas” care inseamna: dreptate,
cumpdtare, potrivire. La romani, acest cuvant
era folosit in sensul de nepartinire, dreptate.

Astfel, conceptul de echitate, atribut al
sistemului de drept anglo-saxon (common
law), vine sa completeze sistemul de drept
romano-germanic, un sistem bazat pe norme
aplicat in dreptul intern si este preluat in
textul Noului Cod de Procedura Civila® fiind
astfel reglementat in mod distinct prin lege,
devenind izvor de drept, pana acum acest fapt
fiind consacrat numai pe cale cutumiara si
jurisprudentiala.

Judecata in echitate

Fiat iustitia, pereat mundus — sa fie
justitie chiar dacd ar pieri lumea, este
diftongul latin care dainuie de peste doua

On these considerations comes into being the
concept of legal transplant, i.e.: overall or
partial replacing of a legal system or part of
this system, which turns out to be obsolete,
with a system or parts of it, from a system
somewhat assumed as superior and healthy,
granted with the status of donor by the
beneficiary of this transplant named recipient,
having as ultimate aim the enrichment and
treatment of the obsolete or ill legal system in
order to match the national legal system with
the global or regional one, as appropriate. In
these circumstances, the role of laws in the
host country may prove to be more inefficient
than in the donor country and in particular can
become a predominant factor. Based on these
principles in practice it can be demonstrated
that social norms could be prevented by
people from the development if a new legal
right or even with a decision of the court in
support of such a request. This suggests that it
is not of common sense to use the perspective
and the framework of the domestic legal
culture when examining a legal rule or an
institution borrowed by a legal system in the
context of another culture®.

Equity concept

Thus, the concept of equity, attribute
of the Anglo-Saxon legal system (common
law), completes the Roman-Germanic legal
system, a system based on rules applied in the
internal law and is taken in the text of the
New Code of Civil Procedure® thus being
distinctly regulated by law, becoming a
source of law, so far this being established
only by way of customary and jurisprudence.

Judgement in equity

Fiat iustitia, pereat mundus - but let
be justice even if the world perishes, is the
Latin diphthong that lasted for over two
millennia and is the guiding principle for
justice and justice seeker, a principle that
perfects the umbilical link of justice with the
society, the world, moreover, justice is just
above the world and essentially tells us that
instead deviating from the right path, from
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milenii §i reprezintd principiul calauzitor
pentru justitie si justitiabil principiu care
desavarseste legatura ombilicala a justitiei cu
societatea, cu lumea, ba mai mult, justitia este
trecutd chiar deasupra lumii iar in esentd ne
spune ca decat si ne abatem de la calea
dreapta, de la just, de la lege, de la
mecanismul inventat pentru a face traiul in
societate acceptabil, mai bine sa piara totul.

Tn acest sens, in sistemul judiciar
american, dupd ce pronuntd sentinta,
judecatorii si in prezent, spun Justice has been
done (Justitia a fost facutd).

Termenul »echitate” vine de la
latinescul ,,aequitas” care se traduce prin:
potrivire, dreptate, cumpatare, nepartinire. La
romani termenul ,aequitas” capata sens
apropiat dreptului. La Cicero termenul
»aequitas” se confunda cu jus civile care se
traduce ca drept egal pentru toti cetdteni, iar
Celsus defineste dreptul ca ars boni et aequi
(dreptul este arta binelui si echitdtii)’.

n dreptul francez, termenul ,,echitate”
este definit ca ,realizare suprema a justitiei,
mergand uneori dincolo de ceea ce prescrie
legea™™.

n dreptul englez, termenul ,,echitate”
este definit Tn sensul de ,just, echitabil,
impartial i ca un sistem al doctrinelor si
procedurilor care se dezvoltda alaturi de
dreptul comun si de dreptul statutar, avand
originea 1n doctrinele §i  procedurile
dezvoltate gradual de Curtea Cancelariei in
scopul de a aduce un remediu deficientelor
dreptului comun™. De asemenea, ,,echitatea”
este considerata izvor al dreptului englez®.

Dreptul american defineste ,,jurisdictia
echitatii” ca autoritatea unei curti de a
administra justitia, cand nicio lege specifica
nu existd care sa acopere cauza deferitd
acesteia™

In dreptul roménesc, echitatea este
principiu al dreptului si priveste atat
activitatea legiuitorului, cat si activitatea de
interpretare si aplicare a dreptului.

Tot in ceea ce priveste sensul echitatii
in perioada interbelici Mircea Djuvara a
apreciat cal? | fara dreptate, adica fara justitie

fairness, from law, from the mechanism
invented to make living in society acceptable,
it’s better that the world perishes.

In this regard, in the American judicial
system, after pronouncing the sentence,
judges now say Justice has been done.

The term?’ “equity” comes from the
Latin aequitas which translates as: matching,
justice, temperance, fairness. The Roman
term aequitas makes sense close to the law.
At Cicero the term aequitas is confused with
jus civil translated as equal law for all citizens
and Celsus defines law as ars boni et aequi
(the law is the art of good and equity)?.

In the French law, the term equity is
defined as "the supreme achievement of
justice, sometimes going beyond what the law
prescribes®.

In the English law, the term equity is
defined as meaning fair, rightful, impartial
and as a system of doctrines and procedures
that are developed alongside the common law
and the statutory law, originating in the
doctrines and procedures developed gradually
by the Chancery Court in order to bring a
remedy to the common deficiencies®®. Also,
equity is considered the source of English
law®".

The American law defines the equity
jurisdiction as the authority of a court to
administer justice when there is no specific
law covering the cause remitted to it*,

In the Romanian law, equity is a
principle of law and concerns both the activity
of the legislator and the activity of
interpretation and application of law.

Also in terms of the sense of equity in
the interwar period Mircea Djuvara
estimated® that without rightfulness, i.e. no
justice and no fairness, the law can not be
understood, is only a means of torture of
people, and not a means of peaceful
coexistence between them, equity being one
of the rational elements of the idea of justice,
along with person, right, obligation, legal
document, legal object, equality, freedom and
justice.

So the principle of equity — ex aequo

Annals of the ,,Constantin Brincusi” University of Targu Jiu, Juridical Sciences Series, Issue 4/2014

92



Analele Universititii “Constantin Brancusi” din Targu Jiu, Seria Stiinte Juridice, Nr. 4/2014

si fard echitate, dreptul nu poate sa aiba
inteles, este numai un mijloc de torturd al
oamenilor, iar nu un mijloc de convietuire
pasnica intre ei”, echitatea fiind unul dintre
elementele rationale ale ideii de justitie,
alaturi de ,persoand, drept, obligatie, act
juridic, obiect juridic, egalitate, libertate si
justitie”.

Asadar principiul echitatii — ex aequo
et bono™, ca principiu fundamental de drept
presupune: cumpdtarea legiuitorului  n
prescrierea drepturilor §i  obligatiilor 1n
procesul elaborarii dreptului, impartialitatea
organelor de aplicare a  dreptului.
Superioritatea legii fatd de oricare alte reguli
umane implica un cost: acela al promisiunii
pe care o face statul cd va edicta si aplica
normele juridice echitabil, urmarind un ideal
de justitie la baza caruia sta inevitabil ideea de
echitate, ca singurda cale pentru o garantare
reala, efectivd a drepturilor si libertatilor
fundamentale ale omului si pentru mentinerea
ordinii de drept'. Tn literatura de specialitate,
se arata ca principiile dreptului sunt adevarate
»daturi” pe care trebuie sda le contind orice
lege...recunoscute de ordinea juridica a
statelor, principiile de drept au un rol creator
n cadrul fenomenului juridic.™

Acest principiu, ca valoare morald
fundamentald a societatii, actioneaza si in
sfera raporturilor juridice, fiind un principiu
fundamental al activitatii de legiferare si de
aplicare a dreptului. Din principiul echitatii,
se deduce notiunea de justitie, ca stare
generald ideala a societatii, pentru asigurarea
fiecarui memdru al societatii luat individual si
pentru toti Tmpreund in scopul satisfacerii
drepturilor si intereselor legitime ale lor.
Astfel, se poate concluziona cad justitia
reprezintd unul din factorii esentiali de
consolidare a celor mai importante relatii
sociale, deoarece ea reprezintd virtutea morala
fundamentald, cu scopul de a asigura armonia
si pacea sociald, la a carei realizare contribuie
in aceeasi masura regulile religioase, morale
si juridice. Nimic din ceea ce este legat de
drept si institutiile sale nu are voie sa paseasca
in afara sferei binelui, echitdtii si moralei.'®

et bono®, as a fundamental principle of law
requires: temperance of legislator in
prescribing the rights and obligations in the
development of the law, impartiality of law
enforcement bodies. The superiority of law
over all other human rules involves a cost:
that of the promise that the state makes that it
will enact and enforce fair legal rules,
pursuing an ideal of justice that is inevitably
driven by the idea of equity, as the only way
to a real, effective guarantee of the
fundamental rights and freedoms of the
individual and to the maintenance of the rule
of law™®. Inthe scholarly literature, it is shown
that the principles of law are true gifts which
any law should contain... recognized by the
legal order of states, the principles of law
have a creative role within the legal
phenomenon.*®

This principle, as fundamental moral
value of the society, is also acting in the
sphere of legal relations, being a fundamental
principle of lawmaking and law enforcement.
From the principle of equity the notion of
justice can be deducted, as an ideal general
state of the society, to ensure each member of
the society considered individually and all
together, in order to satisfy their legitimate
rights and interests. Thus, we can conclude
that justice is one of the essential factors for
strengthening of key social relationships
because it is a fundamental moral virtue, in
order to ensure harmony and social peace, to
whose achievement equally contribute the
religious, moral and legal rules. Another
opinion says that anything that is related to
the law and its institutions is not allowed to
step outside the confines of good, equity and
morality.*’

Equity as a fundamental moral value
of modern society acts in the sphere of legal
relations, being a fundamental principle of
lawmaking and law enforcement. In the field
of civil contracts, some French authors,
including E. Gounot, felt that to the objective
law there are necessarily subdue all
conventions which base their legal value and
effects on compliance with the common good

Annals of the ,,Constantin Brincusi” University of Targu Jiu, Juridical Sciences Series, Issue 4/2014

93



Analele Universititii “Constantin Brancusi” din Targu Jiu, Seria Stiinte Juridice, Nr. 4/2014

Echitatea, ca valoare morala
fundamentala a societatii moderne, actioneaza
si In sfera raporturilor juridice, fiind un
principiu  fundamental al activitatii de
legiferare si de aplicare a dreptului. In
domeniul contractelor civile, unii autori
francezi, printre care E. Gounot, au apreciat
ca dreptului obiectiv i se supune Tn mod
necesar orice conventie care 1si intemeiaza
valoarea juridica i efectele sale pe
conformitatea cu binele comun si echitatea®’.

In  viziunea dreptului roman,
implinirea echitdtii prin conceperea si
aplicarea dreptului implicd respectarea unor
principii (formulate de un mare jurisconsult
roman, Ulpian): honeste vivere, neminem
ledere, suum cuique tribuere (a trai onest, a
nu dauna altuia, a da fiecaruia ceea ce 1 se
cuvine)®.

In dreptul roman, justitia se fonda pe
principiul moral al dreptatii - honeste vivere.
In ierarhia legilor, in varful piramidei sunt
agezate legile divine, care dau continut legii
naturii, iar la baza piramidei stau legile
umane. In acea perioadd se considera ci
numai judecata divind asigura echitatea si
dreptatea in societate si doar ceea ce era
considerat echitabil era considerat si drept.

Tn opera sa Aristotel™ identificd doua
tipuri de justitie: justitia echitabild si cea
distributiva.

Justitia distributiva este justitia care se
aplica la distribuirea a tot ceea ce poate fi
impartit intre membrii unei societatii.

Justitia echitabilad este cea care Se
aplica relatiilor de schimb si are scopul de a
face egale lucrurile care se supun schimbului.

Drept principiu al justitiei distributive
serveste impartirea favorurilor dupa meritele
fiecaruia, adica proportional investitiei sau
aportului facute de catre subiect.

Astfel justifia urmdreste c¢d in
tratamentul dintre oameni sa fie exclusa orice
disparitate care nu ar fi fondatd pe
consolidarea drepturilor fiecaruia, astfel ca
prescriptiile dreptului pozitiv sunt supuse
controlului justitiei. In ipoteza in care apar
legi injuste se impune schimbarea lor,

and equity®®.

According to the view of the Roman
law, the fulfillment of equity by designing and
applying the law incurred the adherence to
certain principles (drawn by a great Roman
jurist, Ulpian): honest vivere, neminem ledere,
suum cuique tribuere (to live honestly, to hurt
no one, to give to everyone his due)®.

In the Roman law, justice was
founded on the principle of moral justice -
honeste vivere. In the hierarchy of laws, at the
pinnacle of the pyramid are placed the divine
laws that give content to the law of nature,
and at the bottom of the pyramid are the
human laws. At that time it was thought that
only the divine judgment could ensure the
equity and justice in the society and just what
was considered equitable was also considered
just.

In his work Aristotle*® identifies two
types of justice: equitable justice and
distributive justice.

Distributive justice is the justice that
applies to the distribution of all that can be
shared between members of a society.

Equitable  justice is applicable
exchange relations and aims to make equal
the things which are subject to exchange.

The division of favors based on the
merits of each serves as a principle of the
distributive justice, i.e. it is proportional to the
investment or contribution made by the
subject.

Thus justice intends that in the
treatment of people to be excluded any
disparity that wouldn’t be based on
strengthening individual rights, so the
requirements of the positive law are subject to
the control of justice. Assuming that unjust
laws appear, their change seems to be
necessary, or even their existing order, when
it represents a final obstacle in achieving
justice.

Giorgio del Vecchio, in his reference
work La Giustitia, points out that the idea of
justice has a double meaning: it contains a
logical diagram of justiceness and has also a
practical exactingness for assessing human
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eventual a ordinii existente, atunci cand
aceasta este un obstacol definitiv in realizarea
Jjustitiei.

Georgio del Vecchio, in lucrarea sa de
referintd ,,La Giustitia”, subliniaza faptul c4,
ideea de justitie are un dublu sens: constituie
o schemd logica a juridicitatii i prezinta
totodatd, o exigentd practicd de evaluare a
actiunilor umane. Ca principiu de drept,
rationalitatea ideii de justitie ajunge astfel sa
domine prescriptiile pozitive: lex injusta non
est lex. Tn cazul in care legile pot fi nedrepte,
impunandu-se astfel schimbarea lor, mai ales
cand acestea reprezintd un obstacol definitiv
in realizarea justitiei. “nimic insd nu se poate
pretinde in numele justitiei fara o supunere la
poruncile ei”?°.

Asadar, echitatea reuneste ,,intr-o
unitate organica toate componentele unei
bune administrari a justitiei”®, guvernand
toate fazele procedurii civile, Tncepand cu
cererea introductiva de instanta si terminénd
Ccu executarea efectiva a hotarérii judecatoresti
obtinute, indiferent de natura sau de gradul
jurisdictiei, ori de natura litigiului dedus
judecatii. Evaluata Tn aceasta maniera
echitatea semnifica ,,mai mult decét justa
proportie intre partile din proces, si anume ea
mai semnifica corectitudine, impartialitate,
obiectivitate, loialitate, activism judiciar —
cumpatat si nepartinitor, persuadarea partilor
cu privire la legalitatea si temeinicia judecatii,
cultivarea increderii Tn justitie, pe scurt, o
democrayie procedurala autentica”.

Concluzii

In concluzie se poate spune ci
recurgerea la echitate urmareste aplicarea
principiilor unei justitii ideale la o speta data,
judecatorul sau arbitrul intuind ceea ce este
just. Echitatea este mai degrabd o corectie a
justitiei legale iar din cauza iregularitatii si
varietdtii naturale a materialului pe care legea
cautd sa-1 reglementeze, ea nu poate sa
prevadd un just tratament pentru fiecare caz
posibil. Transplantata juridic din alt sistemul
de drept, echitatea este o notiune cu o solida
tentd filosofica fiind susceptibila de o

actions. As a principle of law, the rationality
of the idea of justice thus comes to dominate
the positive prescriptions: lex injusta non est
lex. If laws can be unjust, their change being a
case of necessity, especially when they
represent a permanent obstacle in achieving
justice, but in the name of justice nothing can
be claimed without obeying to its
commands™.

So, equity brings together in an
organic unity all components of a proper
administration of justice®, governing all
phases of the civil procedure, starting with the
introductory application for court and ending
with the effective execution of the sentence
obtained, regardless of the nature or degree of
the jurisdiction, or the nature of the litigation
brought before the Court. Evaluated in this
manner, equity means more than fair
proportion between the parties in the process,
i.e. it also means rightfulness, impartiality,
objectivity, loyalty, judicial activism - sober
and unbiased, persuading parties with concern
to the legality and soundness of judgment,
cultivating trust in justice, in short, a genuine
procedural democracy.

Conclusions

In conclusion it can be said that the
use of equity aims to apply the principles of
an ideal justice to a given case, the judge or
referee guessing what is just. Equity is rather
a correction of legal justice and because
natural irregularity and variety of the material
that the law seeks to regulate, it can not
provide a fair treatment for every possible
case. Legally transplanted from another legal
system, equity is a concept with a solid
philosophical tinge and it is likely to a total
subjectivity. In litigation, each party feels that
it is the part that is right and the judge is
called upon to deliver a solution that will
never be satisfactory to both parties. In reality
equity remains an ideal and each time it can
represent something else for each of the
parties into a litigation, but in terms
transplanting the concept in the New Code of
Civil Procedure, it may give litigants a higher
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subiectivitate totald. Intr-un litigiu fiecare
parte simte cd ea este partea care are dreptate
iar judecatorul este cel chemat sa pronunte o
solutie care niciodatd nu va fi multumitoare
pentru ambele parti. In realitate echitatea
ramane un ideal si poate reprezenta de fiecare
data altceva pentru fiecare dintre partile unui
litigiu, dar in ceea ce priveste transplatarea
conceptului in Noul Cod de Procedura civila
poate da justitiabilului 0 dozd mai mare de
Tncredere Tn a-si cauta si gasi dreptatea atunci
cand cauzele deduse judecatii nu au
corespondent in legii, nici in uzante, ori in
lipsa uzantelor, nici in baza dispozitiilor
legale privitoare la situatii aseméanatoare.

Echitatea ramane aplicabila dreptului
international in care nu sunt reguli precise, ea
reprezentand mijlocul prin care judecatorul
completeaza lacunele dreptului international
pronuntand solutii in completarea legii —
praeter legem.
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