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ASPECTE DE DREPT PENAL PRIVIND
LIPSA SI RETRAGEREA PLANGERII
PREALABILE

Elena-Giorgiana SIMIONESCU"

Abstract: In dreptul penal romdn, lipsa si
retragerea plangerii prealabile sunt considerate drept
cauze care inlatura raspunderea penald, iar in
dreptul procesual penal, lipsa §i retragerea plangerii
prealabile sunt reglementate ca §i cauze care
impiedica punerea in miscare sau exercitarea actiunii
penale.

Cuvinte cheie: pldingere prealabild, lipsa p.
prealabile, retragerea plangerii prealabile

1. Consideratii generale privind

plangerea prealabila: concept

Codul penal roman reglementeazd in
Titlului VII din Partea Generala (art. 157- 158
C.p.) lipsa si retragerea plangerii prealabile,
drept cauze care inliturd rispunderea penald',
iar Codul de procedurd penala reglementeaza
in Capitolul II din Titlul I al Partii Speciale
(art. 295-298 C.p.p.) procedura plangerii
prealabile>. Ca atare, institufia plangerii
prealabile se constituie, in acelasi timp ca o
institufie de drept penal, reprezentdind o
conditie pentru tragerea la raspunderea penala
(conditia de pedepsibilitate), cu reglementare
in Codul penal, partea generald, dar si o
conditie speciald de exercitare a actiunii penale
(conditia de procedibilitate), cu reglementari in
Codul de procedurd penald, in doctrind
cristalizindu-se ca o categorie complexd, cu
caracter mixt.

In acest sens, pe planul dreptului penal,
lipsa si retragerea plangerii prealabile sunt
considerate  drept cauze care Inlaturd
raspunderea penald, iar pe planul dreptului
procesual penal, lipsa si retragerea plangerii

ASPECTS OF CRIMINAL LAW ON
ABSENCE AND WITHDRAWAL OF
THE PRELIMINARY COMPLAINT

Elena-Giorgiana SIMIONESCU™

Abstract: Romanian criminal law, lack of prior
complaint and withdrawal are considered as causes
eliminating the criminal responsibility and criminal
procedural law, lack of prior complaint and
withdrawal are regulated as causes that prevent the
initiation or exercise of criminal action.

Key words: preliminary complaint, lack of
prior complaint, withdrawal of prior complaint

1. General considerations on the
previous complaint. Concept

Romanian Penal Code govern in Title
VII of Part General (Art. 157- 158 C.p.) and
lack of preliminary complaint withdrawal as
causes eliminating the criminal
responsibility’> and Code of Criminal
Procedure in Chapter II of Title I of the
Special Part (art. 295 -298 C.p.p.) prior
complaint procedure’®. As such, the
institution prior complaint is considered at
the same time as an institution of criminal
law, constituting a condition for holding
criminal liability (provided pedepsibilitate)
with regulators in the Criminal Code, the
general and a special condition for the
exercise of criminal action (provided
procedibilitate), with regulations in the Code
of criminal procedure, the doctrine itself as a
category cristalizandu complex and mixed.

In this respect, the plane criminal
law, absence and withdrawal of preliminary
complaint are considered as causes
eliminating the criminal responsibility, and
the plane criminal law, absence and
withdrawal of preliminary complaint are
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prealabile sunt reglementate ca si cauze care
impiedicd punerea in migcare sau exercitarea
actiunii penale (art. 16 alin. 1 lit. e-g C.p.p.)

In mod obisnuit, sivarsirea unei
infractiuni genereazad obligativitatea organelor
judiciare de a declansa procedurile necesare
tragerii la raspundere penald a infractorului,
indiferent de modul de sesizare a acestora, din
oficiu, ca urmare a denuntului unei persoane
straiine de consecintele infractiunii sau ca
urmare a plangerii formulate de persoana
vatamata, actiunea penala ca actiune publica se
exerciti din oficiu’, potrivit principiului
oficialitatii actiuni penale.

De la principiul oficialititii legea a
prevazut unele exceptii, atribuind si altor
persoane/institutii dreptul de a efectua unele
acte procesuale. Una dintre aceste exceptii
priveste necesitatea formularii pentru anumite
infractiuni a plangerii prealabile din partea
persoanei vatamate, deci actiunea penald nu
poate fi pusa n miscare sau exercitata decat in
cazul In care persoana vatdmata si-a exprimat
vointa de tragere la raspundere a faptuitorului
prin introducerea unei plangeri prealabile la
autoritatile judiciare.

Ca atare, institutia plangerii prealabile
se Inscrie ca o exceptie de la principiul
oficialititii*, constand in posibilitatea oferitd de
lege persoanei vatamate de a decide daca
sesizeaza sau nu organele de urmarire penala
in scopul tragerii la rdspundere penald a
infractorului.

Plangerea prealabild cuprinde o dubla
manifestare de vointd a persoanei vatimate. In
primul rand, reprezintd o incunostiintare a
orgenelor judiciare cu privire la savarsirea unei
infractiuni si in al doilea rand, reprezinta vointa
persoanei vatamate ca acea infractiune sa fie

urmaritd sau judecatd, ridicind astfel
impedimentul ce s-ar opune activitatii
procesuale penale’.

In doctrina penala s-a discutat si Incd se
mai discutd asupra naturii juridica a plangerii
prealabile, conturindu-se patru teze®. Unii
autorii au considerat ca plangerea prealabild
reprezinta un element din  confinutul
incrimindrii, fapta reprezentand o infractiune

regulated as causes that prevent the initiation
or pursue criminal action (art. 16 par. 1 letter
e-g C.p.p.).

Typically, an offense generates
obligation judicial bodies to trigger the
necessary procedures to punish the offenders,
regardless of how instituting their own
initiative, following the denunciation of a
foreign person the consequences of the
offense or as a result of the complaint the
injured person, criminal proceedings that
public action is exercised ex officio®®, the
principle of officialdom criminal
proceedings.

From the principle of formality law
provided exceptions allocation and other
persons / institutions the right to perform
certain procedural acts. One of these
exceptions the need to formulate certain
offenses preliminary complaint of the injured
party, so the criminal proceedings may be
instituted in movement or exercised only if
the injured party has expressed its
willingness accountability of the perpetrator
by introducing a prior complaints to judicial
authorities.

As such, the institution prior
complaint register as an exception to the
principle of officialdom®, consisting of the
opportunity given by law the injured person
to decide whether or not notify the
prosecution in order to punish the offenders.

Prior complaint includes a double
manifestation of the will of the victim. First,
is a Tncunostiintare the judicial orgenelor of
committing a crime, and secondly, is the
injured party, the offense will be prosecuted
or tried, thus raising the impediment that
precludes criminal procedural activity?®.

In criminal doctrine discussed and
still discussing the legal nature of prior
complaint being outlined four theses®’. Some
authors found that previous complaint
represents an  element of  content
incrimination, the act represents a crime only
if the victim files a complaint prior, and its
absence considering a deed that was
committed by the alleged victim's will and
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doar daca victima depunea plangere prealabila,
iar lipsa ei considerand-o ca fapta s-a savarsit
cu vointa pretinsei victime §i nu mai reprezinta
o fapta licita. Teza a fost consideratd gresita,
fiindca existenta infractiunii depindea doar de
voinga victimei, ceea ce era absurd (Perrone -
Ferrante, Jannitti, Carnelutti). Alti autori au
considerat cd plangerea prealabild este o
conditie de pedepsire a infractorului, fapta
fiind incriminatd, dar nu atragea nici o
sanctiune decat daca victima dorea acest lucru
(Merkel, Massari, Manzini). Pentru unii
autorii, plangerea prealabild reprezenta o
simpla conditie de procesabilitate, fapta exista,
infractorul putea fi pedepsit, dar pentru a se
aplica pedeapsa era necesara sesizarea
organelor judiciare (Von Hippel, Sauer,
Frank). Intr-o ultima tez, autorii au admis ca
plangerea prealabild reprezenta atat o conditie
de pedepsibilitate, cat si o conditie de
procesibilitate sau cd@ uneori, reprezenta o
conditic substantiala, iar alteori o conditie
procesuald (Binding, Schutze, Liszt, Alimena).

“Plangerea prealabila” nu trebuie
confundatda cu  “plangerea” care este
reglementatd de dispozitiile art. 289 C.p.p., ca
o modalitate de sesizare a organelor judiciare si
constd in “incunostintarea facutd de o persoana
fizica sau juridica, referitoare la o vatamare ce i
s-a cauzat prin infractiune”. Amandoud se
adreseaza organului judiciar, diferenta este ca
plangerea prealabilda reprezintd manifestarea
expresa de voinfd a unei persoane vatamate
exprimatad in forma si conditiile prevazute de
lege, necesard la inceperea si desfasurarea
activitatii procesuale. Ca deosebire intre cele
doud institutii, poate fi evidentiat faptul ca
plangerea prealabila este unicul act de sesizare
a organelor de urmarire penald pentru unele
infractiuni, In timp ce plangerea, ca act de
sesizare a organelor de urmarire penald, poate
fi suplinitd printr-un denunt’ sau sesizare din
oficiu. De asemenea, plangerea prealabild nu
trebuie confundati cu “procedura prealabild™,
conditie obligatorie pentru introducerea
actiunii in contencios administrativ.

2. Conditii de fond si forma pentru

no longer a lawful act. Thesis was considered
wrong because the offense existence
depended on the will of the victim, which
was absurd (Perrone - Ferrante, Jannitti,
Carnelutti). Other authors found that the
complaint is a condition prior to punish the
offender, the offense is punishable, but drew
no penalty unless the victim wanted this
(Merkel Massari, Manzini). For some
authors, prior complaint from a simple
condition processability, no offense, the
offender can be punished, but to apply the
punishment was necessary to refer to judicial
bodies (Von Hippel, Sauer, Frank). In a last
sentence, the authors admitted that prior
complaint pedepsibilitate represent both a
condition and a condition of procesibilitate
or that sometimes represent a substantial

condition and sometimes a procedural
condition  (Binding, Schutze,  Liszt,
Alimena).

“The initial complaint” should not be
confused with “complaint” which is
governed by the provisions of art. 289 C.p.p.
as a way of instituting judicial bodies and is
to “report filed by a natural or legal person,
on what harm was caused by the offense”.
Both addresses judicial body, the difference
is that prior complaint is the express
intention of a person injured in the order and
conditions provided by law, required to start
and conduct procedural activity. As a
contrast between the two institutions, it can
be shown that prior complaint is the only act
of whistle blower prosecution for certain
offenses, while the complaint as a
notification to the prosecuting authorities,
shall be supplied through a denouncement®®
or referral office. Also, prior complaint
should not be confused with “preliminary
procedure”? prerequisite for the introduction
of administrative action.

2. Conditions of form and
substance for introduction of
prior complaint

Because the criminal action to be

exerted upon the complaint of the injured
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introducerea plangerii prealabile

Pentru ca actiunea penalda sa fie
exercitatd la plangerea prealabila a persoanei
vatamate, plangerea trebuie sd indeplineasca
toate conditiile cerute de alin. 1-6 si 8 ale art.
289 C.p.p.”:

a) Plangerea prealabila trebuie facuta
personal de persoana vatamatd.

Plangerea prealabild trebuie formulata
de catre persoana vatdmata personal sau prin
reprezentare (mandatul dat reprezentantului
trebuie sa fie special, iar procura atasata
plangerii), in conditiile prevazute de lege. Nu
poate formula plangere un sot, pentru celdlalt
sot, sau copilul major pentru parinti decat daca
acestia au mandatul cerut de lege!°.

Pentru persoana vatamatd lipsitd de
capacitate de exercitiu ori cu capacitate de
exercifiu restransa, plangerea este formulata de
reprezentatii legali (parinti, tutorele, curatorul),
cu Incuviinfarea persoanelor prevazute de
legea civild. Minorul care a dobandit prin
casatorie capacitatea deplind de exercifiu a
drepturilor sale, poate introduce personal
petitia, farda sd aiba nevoie de incuviintarea
vreunei persoane'!. Ca o garantie a apararii
intereselor persoanelor incapabile, legiuitorul a
prevazut, pentru cazul cand cel vatdmat este o
persoana lipsitd de capacitatea de exercifiu ori
cu capacitate de exercitiu restrinsd, cd actiunea
penald se pune in miscare din oficiu'?. De

asemenea, in cazul n care persoana vatamata
decedeaza dupa introducerea  plangerii
prealabile, actiunea penald nu se stinge,
exercifiul sau fiind preluat mai departe de catre
procuror'3.

In literatura de specialitate, s-a sustinut
cd plangerea prealabild nu poate fi introdusa
decat de persoana fizicd vatamatd, nu si de
persoana juridica, in cazul acesteia din urma
actiunea penald exercitandu-se intotdeauna din
oficiu'.

In cazul unor infractiuni impotriva
patrimoniului, persoana vatdmata poate fi i o
persoana juridica, ori legea penald nu face
distinctie dupa cum persoana vatdmata este o
persoana fizicd sau o persoana juridica atunci
cand conditioneaza exercitarea actiunii penale

party, a complaint must meet all the
requirements under par. 1-6 and 8 of art. 289
Cp.p.2%

a) Prior complaint by the injured
party must be personal.

Preliminary complaint must be
brought by the injured person or by
representation (given the mandate to be
special representative and attorney attached
to the complaint), as provided by law. A
husband may not file a complaint, to the
other spouse, adult child or parent unless
they have the mandate required by law?'.

For the injured person lacking
capacity or with limited legal capacity, the
complaint is filed by legal representatives
(parents, guardian, curator), with the consent
of the persons referred to civil law. Minor
who acquired through marriage full legal
capacity of its rights, can enter personal
petition, without having to ask the
permission of any person®?. As a guarantee
for safeguarding the interests of persons
incapable legislature provided for the case
when the injured is a person without legal
capacity or with limited capability that the
criminal proceedings shall be initiated ex
officio®. Also, if in aggrieved person dies
after the introduction of prior complaint,

criminal action is not extinguished, its
exercise being taken forward by the
prosecutor*,

In literature, it is argued that prior
complaint can not be filed until the injured
individual, and not a legal entity, if the latter
is always exercising criminal action ex
officio™®.

In case of offenses against property,
the injured person may be a legal or criminal
law makes no distinction as the injured party
is a natural person or a legal person when the
formulation makes the exercise of criminal
action prior complaint. For legal entities,
prior complaint is filed by persons
authorized to represent them?®.

Once the initial complaint, it has
effect in rem, it is indivisible. Where the
offense has been injured several people,
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de formularea plangerii prealabile. In cazul
persoanelor juridice, plangerea prealabild este
formulata de persoanele abilitate sa le
reprezinte'>.

Odata plangerea prealabila formulatd, ea
are efecte in rem, fiind indivizibila. In situatia in
care prin savarsirea infractiunii au fost
vatamate mai multe persoane, raspunderea
penald se mentine, chiar dacd plangerea
prealabila a fost formulata doar de cétre una
dintre persoanele vatamate (art. 157 alin. 3 C.p.
- indivizibilitate activd). In situatia in care
infractiunca a fost savarsita de mai multe
persoane fizice sau juridice, fapta atrage
raspunderea penald a tuturor participantilor,
chiar daca plangerea prealabila s-a facut sau se
mentine cu privire doar la unul dintre acestia
(art. 157 alin. 4 C.p. - indivizibilitate pasiva).

b) Plangerea prealabila trebuie sa fie
facuta in termenul prevazut de lege, adresandu-
se organului judiciar competent.

Potrivit dispozitiilor art. 296 alin. 1
C.p.p., “plangerea prealabild trebuie introdusa
in termen de 3 luni din ziua in care persoana
vatamata a aflat despre savarsirea faptei”,
indiferent daca stie sau nu cine este faptuitorul.

Daca persoana vatamatd nu a putut
introduce plangerea prealabild in termenul de 3
luni, din motive mai presus de vointa sa, este
posibild repunerea in termenul de introducere a
plangerii', aplicaindu-se,  pe  baza
suplimentului analogic, art. 411 C.p.p.

In cazul in care persoana vatimata este
minor sau persoand incapabild, termenul de 3
luni curge incepand cu data de la care
reprezentantul sdu legal a aflat despre
savarsirea faptei. In cazul in care faptuitorul
este reprezentantul legal al persoanelor mai sus
mentionate, termenul de 3 luni curge de la data
numirii unui nou reprezentant legal.

Introducerea plangerii prealabile dupa
acest termen echivaleaza cu lipsa ei.

Termenul previazut de lege pentru
introducerea plangerii prealabile se suspendd pe
durata desfasurarii medierii.

Plangerea prealabild depusa in termen
la oficiul postal sau orice altd unitate care
efectueaza curierat postal (Fan Curier, Cargus,

criminal responsibility shall remain even if
the prior complaint was made only by one of
the injured parties (art. 157 par. 3 C.p. -
active indivisibility). Where the offense was
committed by several persons or legal deed
attract criminal liability of all participants,
even if the prior complaint was made or
maintained on only one of them (art. 157 par.
4 C.p. - passive indivisibility).

b) The initial complaint must be made
within the period prescribed by law,
addressing the competent judicial body.

Under art. 296 par. 1 C.p.p.
“preliminary complaint must be lodged
within three months from the day the injured
party learned about committing the crime”,
whether or not know who the perpetrator.

If the injured person could not
introduce prior complaint within the period
of 3 months, for reasons beyond his will, it
can be restored within the introduction of the
complaint®’, applying, based supplement
analogue art. 411 C.p.p.

If the injured person is a minor or
person incapable term of three months
running from the date on which his legal
representative learned about committing the
crime. If the perpetrator is the legal
representative  of the aforementioned
persons, the period of three months starts
from the date of appointment of a new legal
representative.

The introduction of prior complaint
after this term equals lack of it.

Limit prescribed by law for the
introduction of prior complaint be suspended
during the course of mediation.

In prior complaint lodged within the
post office or other establishment
undertaking postal courier (Fan Courier,
Cargus, DHL etc.), by registered letter, made
available and will provide proof of the filing
receipt, if the competent body inregistrarea
held after the expiration of 3 months.

Under art. 295 par. 2 C.p.p., “prior
complaint is addressed to the criminal
investigation or the prosecutor, according to
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DHL etc.), prin scrisoare recomandatd, este
valabil formulatd, iar recipisa va constitui

dovada depunerii, daca inregistrarea la organul
competent a avut loc dupd expirarea
termenului de 3 luni.

Potrivit dispozitiilor art. 295 alin. 2
C.p.p., “plangerea prealabila se adreseaza
organului de cercetare penala sau procurorului,
potrivit legii”. In cazul in care plangerea
prealabild este depusd la organul judiciar
necompetent nu afecteaza valabilitea acesteia,
deoarece organul necompetent este obligat sa
trimitd petitia la organul care are, potrivit legii,
abilitatea sa o solutioneze. Dupa primirea
plangerii, organele abilitate dispun, dupd caz,
fie Inceperea sau neinceperea urmaririi penale.
Dupa pornirea urmaririi penale, procesul penal
se desfasoara in mod normal, existand insa
posibilitatea ca el sd inceteze prin retragerea
plangerii prealabile sau impicarea partilor'”.

¢) Plangerea prealabila trebuie sa
priveasca vreuna din infractiunile pentru care
legea prevede ca actiunea penala se pune in
miscare la pldngerea prealabila a persoanei
vatamate. Infractiunile urmarite la plangerea
prealabild sunt infractiuni ce privesc drepturile
patrimoniale sau  nepatrimoniale ale
persoanelor, ca de pilda: unele infractiuni
contra persoanei (art. 193, 206, 208, 218, 219
C.p.), unele infractiuni contra patrimoniului
(art. 238, 239, 240, 241 C.p.) sau unele
infractiuni contra familiei (art. 378, 379 C.p.)
etc.

Infractiunile a caror cercetare si
judecare se face doar la plangerea prealabila a
persoanei vatamate, au acest statut in
considerarea faptului ca se sdvarsesc intr-un
cerc mai restrdns de persoane s§i ramane la
aprecierea persoanelor lezate daca este cazul sa
sesizeze organele penale'®.

3. Lipsa plangerii
notiune, conditii, efecte

Prin lipsa plangerii prealabile se
intelege neefectuarea sau inexistenta plangerii,
pe care partea vatamata are dreptul sa o faca
pentru anumite infractiuni, In conditiile
prevazute de lege, in scopul tragerii la

prealabile:

the law”. If the complaint is filed prior to the
relevant judicial jurisdiction valabilitea not
affect its jurisdiction because the body must
send the petition to the organ that has by law,
the ability to resolve. After receiving the
complaint, the competent bodies have, where

applicable, either the start or criminal
prosecution.  After initiating  criminal
proceedings, criminal proceedings are

conducted normally, but maybe he stop the
withdrawal of the preliminary complaint or
the reconciliation of the parties’®.

c¢) The initial complaint should
concern any of the offenses for which the law
provides that criminal proceedings shall be
initiated upon the complaint of the injured
party.

Offenses pursued prior complaint are
offenses relating to property rights or non-
property persons, such as: criminal offenses
against the person (art. 193, 206, 208, 218,
219 C.p.), some crimes against property (art.
238, 239, 240, 241 C.p.) or some crime
against the family (art. 378, 379 C.p.) etc.

The offenses for which the research
and trial is done only upon the complaint of
the victim, have this status in light of the fact
that it had a narrower circle of people and
injured is up to the people whether to refer
the matter to the criminal authorities®.

3. Lack of prior complaint:

concept, conditions, effects

Lack of prior complaint or non-
complaint failure means that the injured
party has the right to do certain offenses,
under the conditions provided by law in
order to punish the offender. In other words,
the lack of prior complaint mean lack of
demand, lack expression of the will of the
injured person legally, in which case the
incident is removing criminal liability for an
offense.

Missing prior complaint in the
following cases: if the injured party has not
made at all prior complaint; when prior
complaint was made after the expiration of 3
months; the complaint was filed by a person

Annals of the ,,Constantin Brancusi” University of Targu Jiu, Juridical Sciences Series, Issue 4/2015

52



Analele Universitatii “Constantin Brancusi” din Targu Jiu, Seria Stiinte Juridice, Nr. 4/2015

raspundere a infractorului. Cu alte cuvinte,
lipsa plangerii prealabile inseamnd lipsa
cererii, lipsa exprimdrii vointei persoanei
vatamate din punct de vedere juridic, situatie in
care devine incidentd inlaturarea raspunderii
penale pentru o anumita infractiune.

Plangerea  prealabila lipseste 1n
urmatoarele cazuri: cand persoana vatamatd nu
a formulat deloc plangerea prealabild; cand
plangerea prealabild a fost formulate dupa
expirarea termenului de 3 luni; cand plangerea
a fost formulatd de catre o altd persoana decat
persoana vatamata; cand din continutul sau
lipseste manifestarea de vointd a persoanei
vatamate, In sensul tragerii la raspundere
penald a infractorului.

Lipsa plangerii prealabile a persoanei
vatdmate in cazul infractiunilor pentru care
actiunea penala se pune in miscare la o astfel
de plangere, inliturd raspunderea penald. In
situatia in care lipsa plangerii prealabild este
constatatd In  cursul urmaririi  penale,
procurorul dispune clasarea, iar daca este
constatatd in cursul judecatii, instanta dispune
incetarea procesului penal.

Pentru persoana vatamata, minora,
lipsa plangerii prealabild poate fi suplinitd prin
exercitarea actiunii penale din oficiu.

Potrivit dispozitiilor art. 298 C.p.p., in
cazul infractiunilor flagrante, organul de
cercetare penald este obligat sd constate
savarsirea acesteia, chiar in lipsa plangerii
prealabile. Dupa  constatare, organul de
urmarire penald cheama persoana vatamata si,
dacd aceasta declara ca face plangere
prealabild, incepe urmdrirea penali. In caz
contrar, organul de cercetare penala inainteaza
procurorului actele incheiate si propunerea de
clasare.

4. Retragerea plangerii prealabile:
notiune, conditii, efecte

Retragerea plangerii prealabile
reprezintd manifestarea de vointd a persoanei
vatamate, care, dupa ce a introdus plangerea
prealabila necesara pentru punerea in migcare a
actiunii penale, revine si renuntd, in conditiile

other than the injured party; its contents
when the missing expression of will of the
victim, meaning criminal responsibility of
the offender.

Lack of prior complaint of the injured
party in the case of offenses for which penal
action is set in motion In such a complaint,
removes criminal liability. Where no prior
complaint is found in during prosecution, the
prosecutor orders the classification and, if
found during the trial, the court orders the
suspension of criminal proceedings.

For the person injured minor lack of
prior complaint can be made good by the
exercise of criminal action ex officio.

Under art. 298 C.p.p. if flagrant
crimes, the criminal investigation body is
obliged to find whether it even without prior
complaint. After finding the prosecuting
authority called injured party if it finds that
the complaint made prior to prosecute.
Otherwise, the criminal investigation body
forward prosecutor concluded documents
and proposal ranking.

4. Withdrawal prior complaint:

concept, conditions, effects

Withdrawal prior complaint is a
manifestation of the will of the victim, who,
after the complainant prior required to bring
criminal action, returns and folds, under the
law, the complaint is made, before settling
the case through final judgment*’. And this
situation becomes incidental removal of
criminal liability. Withdrawal can be done
prior complaint of the injured person,
personally or by special mandate.

According to art. 158 par. 2 C.p.,
withdrawal prior complaint removes the
criminal responsibility of the person on
which the complaint was withdrawn. It is
therefore possible to withdraw prior
complaint only on one party to the offense,
following the criminal trial to continue on
suspects or defendants on the complaint was
not withdrawn*'. Withdrawal loses its
objective on the deed (which requires
condition, to produce the removal of
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legii, la plangerea facutd, mai inainte de

solutionarea  cauzei  printr-o  hotdrare
definitiva®. Si in aceastd situatie devine
incidenta  inlaturarea raspunderii  penale.

Retragerea plangerii prealabile se poate realiza
de catre persoana vatamata, personal, sau prin
mandat special.

Potrivit art. 158 alin. 2 C.p., retragerea
plangerii prealabild Inlatura raspunderea penald
a persoanei cu privire la care plangerea a fost
retrasd. Prin urmare, este posibila retragerea
plangerii prealabilda numai cu privire la unul
dintre participan{ii la savarsirea infractiunii,
urmand ca procesul penal sa continue cu
privire la suspectii sau inculpatii cu privire la
care plangerea nu a fost retrasd®”. Retragerea
isi pierde caracterul obiectiv, cu privire la fapta
(care impune conditia, pentru a produce efectul
inlaturarii  raspunderii, de a privi toti
participantii) si dobandeste caracter subiectiv,
vizand persoana/persoanele care au savarsit
fapta. Se renunta astfel la solidaritatea pasiva
in materia retragerii plangerii prealabile,
retragerea producand efecte in personam.

Reglementarea  actuala  stabileste
momentul procesual pana la care poate
interveni  retragerea  plangerii, respectiv

anterior pronuntdrii unei hotarari definitive,
ceea ce semnificd urmarirea penald, judecata in
fond, precum si in caile ordinare de atac (art.
158 alin. 1 C.p.; pentru ramanerea definitiva a
hotararilor judecatoresti, a se vedea art. art.
551-552 C.p.p.).

De asemenea, sunt stabilite conditiile
retragerii  plangerii in cazul persoanelor
vatamate lipsite de capacitate de exercitiu ori
cu capacitate de exercitiu restransa (art. 158
alin. 3 C.p.). Pentru persoanele vatamate,
lipsite de capacitate de exercitiu, retragerea
plangerii se face doar de catre reprezentantii
legali, iar pentru persoana vatdmata, cu
capacitate de exercifiu restransa, se face doar
cu Incuviinarea persoanelor prevazute de lege.
Astfel, nu este valabild si nu produce efecte
retragerea facutd de catre persoana incapabila
sau daca aceasta a fost facutd sub imperiul
constrangerii fizice sau morale.

responsibility, to look all participants) and
becomes subjective, regarding the person /
persons who committed the crime. Such
solidarity is waived passive in regard to the
withdrawal of prior complaint withdrawn
with effect in personam.

The current regulation establishes the
time procesual to which there may be
withdrawal of the complaint, ie before the
delivery of final judgment, which means
prosecution, judgment on the merits and in
ordinary ways of appeal (art. 158 par. 1 C.p.;
for a final judgments, see art. art. 551-552
C.p.p.).

They also set conditions for
withdrawing the complaint injured person
lacking capacity or with limited legal
capacity (art. 158 par. 3 C.p.). For the
injured, lacking capacity, withdrawal of the
complaint is made only by the legal
representatives and the injured person with
limited legal capacity shall be made only
with Incuviintarea persons under the law. It
is thus not valid and may not produce
withdrawal effects made by the incapable
person or if it was made under the influence
or moral coercion.

If In criminal action was initiated ex
officio in made under the law, withdrawal of
the complaint effect only if Insusitd by the
prosecutor. Thus even if the injured party
withdraws  prior complaint, but the
prosecutor did not appropriates this
manifestation of will, criminal proceedings
will continue under the conditions of
principle of officialdom.

Withdrawal prior complaint is made
orally or in writing or Intant judicial bodies,
which records the manifestation of the will
of the victim unilateral Internet High-
minutes by police authorities or the
conclusion of the session.

As the principle of indivisibility
active criminal liability, because retagerea
prior complaint producing the -effects
provided by law it must be withdrawn by
everyone who injured the complainant,
because if a complaint is maintained, liability
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In cazul in care actiunea penald a fost
pusa n miscare din oficiu in conditiile legii,
retragerea plangerii produce efecte numai daca
este insusitd de catre procuror. Astfel chiar
dacd persoana vatamata isi retrage plangerea
prealabild, dar procurorul nu isi insuseste
aceastd manifestare de vointa, procesul penal
va continua in codifiile  principiului
oficialitatii.

Retragerea plangerii prealabile se face
oral sau in scris, in fata organelor judiciare sau
intantei, care consemneazd manifestarea
unilaterala de vointa a persoanei vatamate ntr-
un proces-verbal de catre organele de cercetare
sau in incheierea de sedinfa.

In virtutea principiului indivizibilitati
active a raspunderii penale, pentru ca retagerea
plangerii prealabile sd produca efectele
prevazute de lege ea trebuie sa fie retrasa de
catre toate persoanele vatamate care au
introdus plangerea, fiindca daca si o plangere
se mentine, raspunderea nu este inliturati. In
temeiul indivizibilitagii pasive a raspunderii
penale, pentru a produce efecte, retragerea
trebuie sd fie facutd fatd de toti participantii.
Daca plangerea este mentinutd pentru vreunul
dintre  participanfii, nu este
raspunderea penali a acestuia®!.

Pentru a fi valabila, retragerea plangerii
prealabile trebuie sa aibd loc doar in cazurile
prevazute de lege, sd existe o manifestare de
vointd neechivoca de retractare, sa fie totala,
neconditionatd §i sd intervind panda la
ramanerea definitive a hotdrarii. Daca partea
vatamata nu a facutd o declaratie expresa de
retragere a plangerii, ci doar a ardtat cd nu
doreste condamnarea inculpatului, dar staruie
in obligarea acestuia la plata de daune civile,
aceasta Inseamnd ca retragerea plangerii
prealabile nu a fost totald si neconditionata,
deci nu este de naturd sd-si produca efectele
juridice nlaturarii raspunderii penale a
inculpatului.

Retragerea plangerii prealabile produce
efecte irevocabile, iar odata retrasd plangerea,
nu mai poate fi formulatd o noud plangere cu

Tnlaturata

is removed. Under passive indivisibility of
criminal liability to effect the withdrawal
must be made to all participants. If the
complaint is maintained for any of the
participants, not criminal responsibility
remove C thereof*.

To be valid, the withdrawal must take
place prior complaint only in cases provided
by law, be an unequivocal manifestation of
withdrawal will be total, unconditional and
intervene until the final ruling. If the injured
party has not made an express declaration of
withdrawal of the complaint, but has shown
that he does not convicting the accused, but
continue in ordered to pay civil damages, it
means that the withdrawal of prior complaint
was not total and unconditional, so it is likely
to produce legal effects inlaturarii criminal
liability of the accused.

Withdrawal of the complaint prior
irrevocable effect, and once withdrawn the
complaint can not be filed a new complaint
regarding the same offense. Withdrawal prior
complaint removes both criminal liability
and civil liability of the suspect / defendant,
including the assumption that is made by the
legal representatives of the legal entity or
conventional.

If the withdrawal occurs prior
complaint during the criminal investigation,
the prosecutor will have to be classified, and
if this occurs during the trial, the court orders
the suspension of criminal proceedings. In
case of withdrawal of the complaint by the
injured party prior suspect or defendant may
request further investigations or trial in order
to prove his innocence.

5. Conclusion

Current  Criminal Code  deals
separately (art. 157 C.p. and art. 158 C.p.)
institutions lack of prior complaint or
withdrawn, unlike the previous regulation
which they devote a single article. In this
context, we welcome the clarification by the
legislature, according to which, if the legal
person is the perpetrator or was liquidated
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privire la aceeasi faptd. Retragerea plangerii
prealabile Tnlatura atat raspunderea penala, cat
si raspunderea civild a suspectului/inculpatului,
inclusiv in ipoteza in care este facutd de
persoana juridica prin reprezentantii legali sau
conventionali.

In situatia in care retragerea plangerii
prealabile intervine in cursul urmaririi penale,
procurorul va dispune clasarea, iar daca aceasta
intervine in cursul judecatii, instanta dispune
incetarea procesului penal. In cazul retragerii
de catre persoana vitamatd a plangerii
prealabile, suspectul sau inculpatul poate cere
continuarea cercetdrilor sau a judecdtii in
vederea dovedirii nevinovatiei sale.

4. Concluzii

Codul penal actual trateaza distinct (art.
157 Cp. si art. 158 C.p.) institutiile lipsei
plangerii  prealabile, respectiv  retragerii
acesteia, spre deosebire de reglementarea
anterioara care le consacra un singur articol. In
acest context, sunt binevenite precizarile aduse
de legiuitor, potrivit carora, dacd persoana
juridica este reprezentatd de faptuitor sau a fost
lichidata, fnainte de expirarea termenului
prevazut de lege pentru introducerea plangerii,
daca persoana vatamatd a decedat, actiunea
penala poate fi pusa in miscare din oficiu. In
materia retragerii plangerii prealabile se
impune ipoteza In care actiunea penala pentru
o infractiune urmaribild la plangere prealabila
(de pilda, in considerarea subiectului pasiv) a
fost pusd in miscare din oficiu, caz in care
retragerea plangerii va avea efecte numai cu
conditia Insusirii sale de catre procuror.

before the deadline set by law for placing the
complaint if the injured person died, criminal
proceedings may be instituted ex officio. In
regard to the withdrawal of prior complaint
is necessary assumption that criminal
proceedings for an offense result in a prior
complaint (for example, considering the
passive subject) was set in motion by default,
in which case withdrawal of the complaint
will take effect only if the properties of its
the prosecutor.

! Legea nr. 286/2009 privind_Codul penal, publicata in M. Of. al Romaniei, nr. 510 din 24.07.2009, in vigoare

de la 01.02.2014, cu modificarile si completarile ulterioare.

2 Legea nr. 135/2010 privind_Codul de procedura penala, publicatd in M. Of. al Romaniei, nr. 486 din
15.07.2010, in vigoare de la 01.02.2014, cu modificarile si completarile ulterioare.

3 V. Teodorescu, Cauzele care inlditurd rdaspunderea penald, in G. Antoniu (coordonator), A. Boroi, B. N. Bulai,
C. Bulai, St. Danes, C-tin. Duvac, M. K. Guiu, C-tin. Mitrache, Cr. Mitrache, I. Molnar, I. Ristea, C. Sima, V.
Teodorescu, 1. Vasiu, A. Vlasceanu, Explicatii preliminare ale noului Cod penal - Articolele 53-18, vol. 2, Ed.

Universul Juridic, Bucuresti, 2011, p. 447.
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4 1. Neagu, Tratat de procedurd penald, partea speciald, editia a II-a, revazutd si adaugita, Ed. Universul Juridic,
Bucuresti, 2010, p. 72.

5T. Pop, Drept procesual penal, vol. IV, Cluj, 1948, p. 21.

V. Dongoroz, Explicatii teoretice ale Codului penal roman, Editura Academiei, Bucuresti, 1970, p. 380.

7 Denunful este reglementat de dispozitiile art. 290 C.p.p. si reprezintd “Iincunostintarea facutd de citre o
persoand fizica sau juridicd despre savarsirea unei infractiuni”, un act al unei persoane care cunoaste date
referitoare la sdvarsirea unei infractiuni si incunostinteaza despre fapta respectiva organul judiciar.

8 Pentru detalii privind procedura prealabild, cale administrativd de atac, a se vedea, O. M. Cilibiu, Justifia
administrativa si contenciosul administrativ fiscal, Ed. Universul Juridic, Bucuresti, 2010, pp. 118-132; p. 192;
O. M. Cilibiu, Consideratii privind cdile administrative de atac, volumul Conferintei Internationale ,,Dezvoltare
regionalad si multiculturalitate in Uniunea Europeana”, Universitatea ,,Dimitrie Cantemir”, Targu-Mures, 26-27
oct. 2007, vol. I, Editura RISOPRINT, Cluj-Napoca, 2007, pp. 129-138; O. M. Cilibiu, Drept administrative II,
curs pentru uzul studentilor ID, Ed. Academica Brancusi, Tg-Jiu, 2007, pp. 66-67.

% Potrivit dispozitiilor art. 289 C.p.p.:

,»(1) Plangerea este incunostintarea facutd de o persoand fizicd sau juridica, referitoare la o vatamare ce 1 s-a
cauzat prin infractiune.

(2) Plangerea trebuie sa cuprindd: numele, prenumele, codul numeric personal, calitatea i domiciliul
petitionarului ori, pentru persoane juridice, denumirea, sediul, codul unic de inregistrare, codul de identificare
fiscald, numarul de inmatriculare in registrul comertului sau de inscriere in registrul persoanelor juridice si
contul bancar, indicarea reprezentantului legal ori conventional, descrierea faptei care formeaza obiectul
plangerii, precum si indicarea faptuitorului si a mijloacelor de proba, daca sunt cunoscute.

(3) Plangerea se poate face personal sau prin mandatar. Mandatul trebuie sa fie special, iar procura raméane
atasata plangerii.

(4) Daca este facuta in scris, plangerea trebuie semnata de persoana vatamata sau de mandatar.

(5) Plangerea in forma electronica indeplineste conditiile de forma numai daca este certificatd prin semnatura
electronica, in conformitate cu prevederile legale.

(6) Plangerea formulata oral se consemneaza intr-un proces-verbal de citre organul care o primeste.

(8) Pentru persoana lipsita de capacitatea de exercitiu, plangerea se face de reprezentantul sau legal. Persoana cu
capacitate de exercitiu restrinsi poate face plangere cu incuviintarea persoanelor previzute de legea civild. In
cazul in care faptuitorul este persoana care reprezinta legal sau Incuviinteaza actele persoanei vatamate, sesizarea
organelor de urmarire penala se face din oficiu.”

10V, Teodorescu, op. cit., p. 447.

1. Neagu, op. cit., p. 78.

12 Potrivit dispozitiilor art. 157 alin. 4 C.p., “ in cazul 1n care cel vatimat este o persoand lipsitd de capacitate de
exercitiu ori cu capacitatea de exercitiu restrinsd sau o persoana juridica ce este reprezentatd de faptuitor,
actiunea penald se poate pune in miscare si din oficiu”.

13 Potrivit dispozitiilor art. 157 alin. 5 C.p., “dacd persoana vatimatd a decedat sau in cazul persoanei juridice
aceasta a fost lichidata, inainte de expirarea termenului prevazut de lege pentru introducerea plangerii, actiunea
penala poate fi pusa in miscare din oficiu”.
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